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' BXECUTIVE SUMMARY

This is a report about thé confidentiality of "arrest"
and "conviction" information (juvenile justice record in-
formatnon) relating to youths who are 18 years of age or

yBunger.! It comes at--a-critical time when criminal
justice officials, political figures, scholars and members
of the public are calling for a fundamental re-examination
of our nation's commitment to the confidential treatment
of juvenile record lnt‘ormation.2

Confidentiahty and Principlw of Juvenlle Justice
~ Philosophy

During most of this Century it has been a matter of

policy that juvenile justice information be kppt strictly

* confidential and used, with narrow exceptions, only within

the juvenile und criminal justice systems. " Throughout this

period the belief In confidentlality has rested.upon two

basic principles of juvenile justice. The first principle

holds -that juveniles are not to be considered eriminally

" responsible for their crimes. According to this theory,

-~ children have neither the understanding nor the criminal

motive of adults. Thus, they cannot form the criminal

intent that Is necessary for criminal -culpabllity. Of

course, ‘children may actually commit criminal acts,,

rbut-¥much like the lnsano--chlldron should not be con-
“ sidered guilty of crimes.

The second prlnclplo followed naturally from the

. Wrst. If a child who commits a ¢rime I8 not culpable and

3

-~

not to be punished, then how should society react to

his event? With treatment. Children who have commit-
ted anti-social or triminal acts must receive treatmont

* and rchabilitation. Since children are impressionable,
njalleable and not yet hardened to the criminal life, they
ore thought to be perfect candldates for such treatment,
These two basic principles of the juvenile justice
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system--non-culpability and rehabilitation--produced
pressures for confidentiality: non-culpability because it is
“unfair and inappropriate to brand a child as'a criminal;
and rehabilitation because such branding interferes with a,
child’s rehabilitation and reassimilation into the main-
stream of soclety.

Unfortunately, faith in the principles of non-culpa-
bility and rehabilitation upon which it rests, has eroded.
Three developments secem to be responsible. First, a
perceived epidemic of juvenile crime has provoked cries
for tougher measures against juveniles. Second, both
statistics and anccdotal experience suggest that rehabili-
tation is not working. Juvenile recidivism rates are high
and seemingly going higher. Third, during the 1960's and
1970's, the Supreme Court reformed the juvenile court
process to make it both more formal and more fair.
However, in the process, the Court alsg/ made it possible
for the first time to consider a juvenily adjudication of

" delinquency as equivalent to an adult ddtermination of
criminal guilt. ]
Part One of the report indicates that confidentiality
in our soclety is seldom justifiable as an end In Itself;
therefore, proponents of juvonilo justico conﬂ.{iontlaltty
must be able,to demonstrate that the degree of confi-
dentiality now enjoyed by juvenile offenders is warranted;
presumably because confidentlality fosters rechabilitation
and because cfforts at rehabilitation are desirable and.
- realistic. n the absence of such a demonstration, it is -
~ likely that juvenile justice records, or at least those that
pertain to "older" juveniles, will oventually be subject to
“the same confidentiality. standards which apply to adult
¢riminal record information. In any ovent, over the
course of the next decade, pollcymakers are likely to take
a caroful and skeptical look at the purpose, practicabllity
and effect of confidentiality ¥in ju enilg justice pro-
ceedings. . :

Summary of Current Standards and Practice ™

With this ns its premise, the report In five parts
addresies both law and practice relating to the creation,
L )

2



maintenance, use and disclosure of juvenile record infor-
mation.? Part One describes the history and philosophy of
the juvenile justice system, with particular attéftion to
juvenile record confidentiality. Part Two discusses
agency practice and legal standards affecting the creation
~and content of juvenile records. Part Three covers
disclosure and confidentiality of juvenile record data.
Part Four addresses two. controversial media issues which
are a part of the confidentiality debate: the media's right
" to attend juvenile court proceedings, and the media's right
to publish the names. of juveniles who are arrested or
convicted. Lastly, Part Five identifies and analyzes the
policy arguments for and against the confidential handling
of juvenile record Information.

. Creationof Juvenile Justice Records

The creation of juvenilo records by thé police re-
mains an I[nformal art In which police agencics rotain
substantial discrotion. The creation of juvegile records by
"the juvenile courts s, by contrast, a far moMN formal and
dirccted procoess. Part Two Indlcates that existing poli-
cies which restrict the fingerprinting of juvenilos Wnd
require - the .segregation of Jjuvenile and adult records
restrict adult courts and law enforcement agencies from
obtaining juvenile data. There are two ironies to this
result,  First, both adult courts and law cnforcement
agencles are entitled, as a matter of law, to obtain such
data. Sccond, at the time that these restrictive policies
were adopted thay had little practical effect heeauso the
technology wna not generally avallable to combiné or link
adult and -juvenile records, Today, suth technology I3
readily avallable, but fingerprinting and segregation pol-
{elos--not confidentinlity policies--restrict such lnkages
and contribute to the existence of n "two-track" system
of justice,. — :

Disclosure of Juvenile Justice Records

Part Three discuztes the affect that contidentiality

3 .

| 1.

AN

\



pollCleS have upon the ab111t~y of dlfferent types of recipi-
ents to obtain juvenile justlce data. ‘It concludes that:
vjuVemle record information is w1dely available within the
juvenile justhe system; -that in theory, ‘it is almost as
‘available within the adult’ ériminal justice system, Jbut, in

s practice, is often unavallable, that juvemle record infor-

- mation surprisingly is not available to'record subjects ina -

ma.r;y jurigdictions; that juvenile .records are available,

.w1th restrigtions, to researchers;. and' that the-basic rule - o

: ;contlnues to- bé--wlth exceptlons--that ]uvemle data’ is

-unairallable to .governmental, non-cr1m1na1 ‘justice agen-

- cies, private employers, the media and other members of
- the public.. However, confidentiality strictures that prev-
jously -applied to non-juvenile .and non-criminal justice
..agencies are being modified and relaxed, at least as to -
- ]uvemle conviction data. '

. "Part Four discusses the fact that the medla does not- K
‘have a constitutional right to attend juvenile court pro-
ceedlngs, however, some states and courts now permlt the
media to attend, pprtlcularly when juveniles are. tried for °

serious offenses. - In. some cases the media - may be =
restricted from ' disclosing juvenile 1dent1t1es obtalned-

- from attending the court proceeding.’

Further, in some states the media is authorlzed to T
" publish- a Juvenlle's name if the juvenile is accused or
. convicted of a serious offense. Moreover, a recent
' _Supreme Court decision holds that if. the media obtains a o
: ]uvemle's name from any public or lawful source, a state .
* cannot prohibit the media from publlshlng that name. - To @
da so \qould abridge the medla's First Amendment rlghts. _

e

bKey Elements of the Debate Over Conﬁdentmhty
\

. Part Five identifies six arguments which are most
often raised in the .debate over the confidentiality of
. juvenile record data: (1) pubhclty "rewards" criminal
.. conduet; (2) publicity traumatizes. erring - juveniles; ‘(3)
publicity deprives juveniles of opportumtles for employ~
ment and other benefits; (4) publicity is inherently unfair; .
(5) pubhclty promotes pubhc safety, and . (6) publlclty

'.‘/: .,,4
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' 'pr,omotes ovérsight and superv1s10n of the juvenlle justice '

. system.

Without trylng to provxde deflnitlve solutlons for
these arguments, the discussion suggests that the outcome,
turns on three basic questions. o

1.  What kind. of confidentiality and disclosure |
policy is most likely to have a positive effect on the
. Juvenile offenders'| future conduct, and does the effect

| _depend upon the age of the juvenile or theextent and

+ - to reduce juvenll

*.nature of his juv éule record? Assumlng that the.goal is

" that juvenile offenders will become coristructive members
of society, the key ‘Question is. whether confldentlahty or

. disclosure promotes this goal.

~ Since it ap ears that dlsclosure policies: may. have g
little measurable impact. upon rehabllltatlon, it is appro-
+ priate to look tojother factors in setting disclosure policy.

- 2.. . A second issue--quite apart from the future
“conduct of Juvenlle offenders--is how . much does the"
public (or segments of the publie, such as crlmlnal justice
agencies, hcensmg boards or employers) ‘need” to know
about specific juvenile offenders in order to assure the

rec1d1v1sm and -increase the chances7 :

public's physical safety ‘and confiflence; and how much -

needs to be known to assure society's efficient econ mic .
- operation; or the effdctive- administration of juvenile and
“eriminal justice; or to\assure: productlve statlstlcal and:
longltudlnal research"

Here too, 'there are no dlsposmve answers. Certaln-

B\ there needs to be (and are) different disclosure policies .- -

for different segments ‘of the public, depending upon the
- criticality and nature -of each group's needs for juvenile
. record data and their accountablhty and reliability in
handling this data. :

3. . The|third issue on which the juvenile confi-
dentiality debate turns is essentlally -a mdkal issue. Re-
gardless of the practical effects of confidentiality or
disclosure on ju ex‘nles or on society, is it fair and proper
for society to pubhcly brand a young person on the basis
‘of *his misdeeds? ~ While any opinion is subjective and
'controvers1a1 it appears that many observers still hold to

"‘\\: ' . 5
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the view{/ that it is both g‘pfair and impr0per to publicly

- stigmatjze children for their misdeeds~-at'least so lohg as
- the juyenile is "younger" rather than "older," and so long -

.as his’misdeeds are not continually repeated or are hot of

.a vi ient or heinous nature. :

_ Juvenile Justice Conﬁdentiality lssues Needing Attention
in the 1980’8

/ : “Perhaps this report's primary conclusion is that
/ extensive and difficult work lies ahead in framing a new °
- juvenile justice information .policy for the nation.. -The
discussion and analysis in this report suggest that the

following issues need attention. o

- 1. Identifying the intefests served by Juvenile
justice confidentiality. ,Specifically, policymakers need to
.examine whether the prineiples of juvenile non-culpability

- and rehabilitation have vitality and, if so, whether confi-
~dentiality promotes these principles. :

. - 2, Defining the age of a juvenile. It may be that

« the traditional. principles of juvenile justice--non-culpa-.

bility and rehabilitation--make sense when applied to 12~
+ ' year-olds but. make legs sense when applied to 17-year-
" 3. Developing policies for the creation, mainten~ .

.ance and disclosure of juvenile justice record information
by law enforcement agencies. Existing policies are more
likely to cover juvenile court records than juvenj e police
records and, within the category of juvenile police rec-.
ords, far more likely to cover fingerprint records than
narrative records.

"~ 4. . Developing policies for access to and for
challénge and correction of juvenile justice records by"
juveniles and their attorneys and parents and guardians.

. 5. Establishing interfaces and connections be~
tween juvenild and adult record systems. Existing statu-
tory policies manddting the strict segregation of juvenile’
and adult records should be examined. The interface of

~ ‘juvenile and adult systems. may promote statistical and’
longitudinal research, may improve oversight and manage-




ment of. juvenile and criminal justice institutions, and may .
promote the ‘effective-implementation- of first offender,
career offender and other innovative prosecutorial and
" sentencing programs. The existing two-track system has
been sharply criticized beécause it increases the possibility
that chronic and serious juvenile offenders will reach the
adult system with a clean slate. '
R Developi,qg policies for the disclosure of ju-_
~ venile justice data outside, of the juvenile and criminal

justice systems based upon the nature of the juvenile's
alleged conduct; its frequehcy; its contemporaneousness;

* the.nature of the disposition; and the identity and purpose S

of the potential recipient. :
‘ 7. Sealing and purging policies for juvemle rec-
ords. An examination of the merits. of existing policies
which customarily require the juvenile to obtain a court
~ order issued pursuaht ‘to the judge's discretion, versus
. more automatic and léss discretionary seéling and purging

based upon the juvenile's establishment of a clean record *
perlod. } .

-
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._sibility of 'juvenile o f%:iers, and (2) th desirability and

\

* The chapter concludes t
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“ . PART ONE Y
' +  THE PHILOSOPHY .

‘OF THB JUVENILE JUSTICB SYSTBM

-+

. - N

i

Part One of this report provides background for the

report's discussion .of - the ‘handling of juvenile justice. |
information and describes the history and philosophy of -
.the juvenile justice syst m, identifying current forces

that are v(;orking to redefin that philosophy. Part One
discusses these developments, in terms of their_ effect
upon the handling of juvenile jus ce records. -

There are two.chapters in this part. The first -

chapter recounts. the. hﬁstory of the ,uvenile court system,
and describes the development of the\twin' principles upon
which the system has rested: (1) the non-eriminal respon-

" practicability” of rehabilitation for juvenile “offenders.

t both of these p inciples man-
date confldentiality in juvenile justice record
: Chapter Two ‘identifies and.analyzes gt e current
forcés that are causing a re-examination of\ the'dual
principles of non-culpability rehabilitation
by creating demands for 'a reggatlon of confidentiality

" standards. The- chapter discusses the amount and’ nature

\of juvenile-crime and identifies' recent changes in the .

uvenile justice system that have been. wrought by
Supreme Court decisions and by state.legislation. The
conclusion is that the basis for juvenile justice confidenti-
" ality has:changed and that the level of confidentiality in

' the juvenile justice system, at least for "older" juveniles,
‘will soon be.no greater than the level of confidentiality in

the adult criminal justice 'system unless proponents of
juvenlle justice confidentiality are successful in identify-

ing compelling and distinet societal interests served by.

juvenile justice conf1dentiality

°
-
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Chapter One

THE HISTORY AND PHILOSOPHY |
' OF THE JUVENILE JUSTICE SYSTEM .

The followlng briefly recounts the history and phll-—
osophy of ‘the juvenile justice system in America. It
describes the successful efforts by reformers at the turn
‘of this Century to create a separate system of justice. for
juveniles based on -the complementary prigeiples that
. Juveniles are not criminally responsible for their wrong-
doing and that such juveniles can and should be rehabili~
tated. These principles of non-culpability apd rehabilita~
tion created .a compelling démand that juvenile justlce
records be kept confldentlal : , e

History of theJ uvenile Court

When the Engnsh system of courts was transplanted
to this country, it included the: chancery court; and
chancery courts, as courts of equity, were charged, among.
other things, w1th ‘the protection of wayward or delin-
quent children." However, chancery courts did not have
junsdlctlon over children who were ‘accused of commit-
ting serious criminal acts.’ Throughout the 19th Century,
children who committed serious criminal acts.and who had
reached the age of criminal responsibility (seven at com=
. mon law and ten in some states) were tried as adults.® As

population and urbanization increased so too did juvenile
‘crime, and with it the frequency and severity of juvenile
punishment.

. -By the end of the 19th Century reformers were
' callmg for a separate system of juvenile courts to deal in
'a more humane, less criminal and presumably more effec-
- tive'manner with this growing problem. The kind of -
mcxdent which incited reformers' wrath is chronicled in a
New Jersey court opinion .captioned State v. Guild,

11
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published in 1828, A 12-year-old bo named‘James Guild
was tried for killing a women named atherlnp eakes. A,
~ jury found him guilty of murder and“he was se ténced to'

- death. The Roy was subsequently hanged. '

-~ ' _As early as 1869, Massachusetts adopted a statute
which required thatvan officef of the State Board of
- ,,Charfty be present at all criminal proceedings involving
juveniles, "to protect the juvenile's interest.' In 1877
another Massachusetts statute established,special sessions
of the criminal courts for juveniles’ with separate dockets
_and records.’

' In 1899 the Illinois Legislature established the. first
entirely separate and indépendent juvenile court system.®
The 'statute, provided that all juvepiles,. whether accused
of conduct which would nqgt be criminal for an adult such-
as truancy, or conduct which would be criminal if done by -
an adult, were to be handled by the same court! Its
"hearmgs were to be informal and non-public records
confidential, children detained apart from adults, a proba-
tion  staff appointed, ~In short, children were not- to. be -
treated as crxmmals alor dealt thh by the proceSs used for
crxmmals." .

: Purposes of Juvemle Court Reforms

Two purposes were 'to be served by these.reforms.
First, the juvenile courts would not stigmatize children as
criminals or punish them for criminal conduct. According
to this theory of non*culpability, children have neithér the
understanding nor the criminal motive of adults. Thus,
they cannot form the criminal intent, what the courts call
the mens rea, that is necessary for criminal culpability.

- Of course, children may actually commit criminal acts,

~ but--much like the insane-- children should not be con-

sidered guilty of crimes. What follows from this analysis
is that children--again like 'the inshane--should not be
pUmshed for acts that they neither understand nor intend.
i The second purpose of the reforms follows naturally
from the first. If a child who commits a crime is not
culpable and is not to be punished then how should society

12
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react to this event? The answer ls tg 'fmbnt. Children :
who have committed  anti-sochal- oc/ minal acts are
- thought to need 'treatment and ; abilitation, « Siree
children are ‘1improssionsble, ma.l sable and not. yet
hardened to the orlnﬂnal lite, thqy Lo’ consldered perfect :
candidates to respéo [ Sugh tra‘ ent. e
"The Suprem |

process, "The’ eaply
proceeding
heart :and cdnscigy
his proble;ns, b ," f ,

which in ext e Y e éns, benevolent and wisY institu-
;lons of th,e f) ,» vm s «uidanced&qd help, to save- hlm
rom

. ’; ;9“ ich many’ courts, even’ well into

, .¥,-proglaimed that juvenile court

@:g b _-; hﬁnal and aimed at treatment and

ion. oy | § youth is luustrated in these
Y4 Perifis Yv md gourt. _

t

;(?a/? oceedmgs [m cJuvenile court]- are not
3 m ﬁe nature of a crxminal trial but constitute:
~'mérély a civil inquiry or action looking to the.
, f/itment, reformation and rehabilitation of
he minor child. Their purpose is not penal but
ity jrotective--aimed to check juvenile -delin-
’/,«‘ ; /,quency and to throw around a child; just
starting, perhaps, on an evil course and: de-)
"« 4+ prived of proper parental care, the strong arm
= of the State acting as parens patriae. The
N -State is not seeking to punish an offender but
to salvage.a boy who may be in danger . of
becommg one, and to safeguard his adolescent
‘life.r?

Many of the orxgmal ]uvenile court acts at their. -
inceptron did not provide for the confxdentxality of juven-
ile court proceedings or records.!? A comprehensive
_survey in 1920* for example, found only' seven states

-
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which banned the dﬁ;ubllggtion of information fabout juven-.
+ lle, court proceedings.’’ "However, juvenile cot pro*
«Ponents soon came to appreciate that confidentiality was
essential, The two bask principles of the {uvonllq; justtce
gystem~-non-culpability . and rehabilitat on--gmﬁerated
strong Jpressures for confidentiality: non-culpability be-
- cause it‘is unfair and inappropriate to brand a child as a
criminal; and’ rehabilitation because such branding inter-
feres with a child's rehabilitation and reassimilation -into
soclety. - - . iy
. A law review commentary published in 1904, ;at the
peak of the juvenile justice reform movement, explained
the importance that confidentiality plays in the impley
mentation of the theories of non-culpdbility and/ rehabili- -
tation. ! : oo
v » / i
"To get away from the notion that thd’ child is
to be dealt with as a griminal; to save it/ from -
) “the brand of criminality, the brand that sticks
to it for life; to take it in hand and‘instead of
first stigmatizing and then reforming/ it to
protect it from the stigma--this is the work -
- ‘which is now beipg- accomplished ... ,[/,by the

juvenile courts] ™. N
: {




\

" Chapter Two - L -

RECENT DKVRLOPMENTS AFFECTING
JUVENILR JUSTICE PHILOSOPHY

#

.. ’
4

This chapter provides a statistical profile of the
current frequency and nature of juvenile erime and points
out that the public believes that a juvenile erime wave is -
underway. This perception has led to appoals for an end
- to special provisions for juvenile confidentiality. -

At the same time, and perhaps for the same reason,
the courts and the legislatures have cast critical eyes on
the philosophical underpinnings of- the juvenile justice
system. The concepts of juvenile non-culpability and
rehabilitation are being challenged by those who belleve
. that juvenile offenders should be made criminally re-

.sponsible for their wrongdoing. This rethinking of the
. philosophy and gB8hls of the juvenile justice system in-
evitably undermines support for juvenile justice confiden-
tiality. ’

If juvenile records are to continue to be subject to
stricter confidentiality standards than adult criminal his-
tory records, proponents of juvenile justice confidentiality
will have to identify and justify the societal Interests
served by such confidentiality.

v 3 .
The Frequency and Character of Juvenile Crime ,

The incidence and nature of juvenile crime is a
complex subject that resists quick judgments or sensation-"
al conclusiors. Numbers and percentages alone do not tell
the whole story. .Still, by any standard, the numbers and
percentages are startling. - . o

~ In 1979, juveniles up to 18 years of age accounted
for about 20 percent of ‘all violent crilme arrests, 44
perdent of all serious property crt@l arrests and 39
percent of alvaerall serious crime_arrests (up from about
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20 gerc,pm in 1965),'* Juvenlles| aged 10 to 17 canstitute
13.0 percent of the total population. When the atatistios
for. youthlul. offenders (ages 18-20) are added .in, the
percentages are even more sobering. In 1979 children and
~ youth ages 12 to 20 accounted for 38 percent of all
“violent crime arrests, 62 percent of all serious property
crime arrests and 57 percent of all overall serious crime
arrests.'® . : |

When actual numbers are substituted for percent-
ages the statistics become still more dramatic. In 1980
“the FBI reportey approximately 9.7 million total arrests,
of which approxisiately 2.1 million were Juveniles aged 10
to 17. According to self-reporting surveys, each year
males age 12 to 18 -commit 3.3 million aggravated
assaults, 2.5 million grand thefts and 6.1 million breakings
and enterings.!” "The numbers for crime in the schools
aro also staggering. An estimated 262,000 students are
attacked at school in a typleal one-month perlod, and an
estimated 5,200 teachers ard' physically . attacked at

- ™ school each month.**

. Disagreement exists as to whether juvenile erime is
presently on the increase or in decline. However, the best
judgment of experts s that juvenile crime increased
significantly from 1960 through 1975 and, at least as to
- violent crime, has perhaps decreased modestly since that
. date,!®  What is known with more certainty Is that,

- despite fluctuations in the juvenile crime rate, a substan-
‘tial .percentage of violent, random street crime--the .
crime which so terrorizes and marks our society--and an

. even higher percentage of crimes against personal proper-"

~ ty, are committed by the young. As one commentator has
sald, "[Clrime in the United States s primarily the
province .of the young."*° And, as regards crime by the
young, it is primarily the province of males rather than
-females; disproportionately minority youth rather than
white youth (especially as to violent erime); and youths
from poor backgrounds, rather than from middle class

backgrounds.?!
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Public Percoptions, and Domamd for Relaxation of
Juvenile (’:o:;&mmxy T :

Perhapa the real conolusion that should emerge from
any dlscussion of juvenile chime statisties is not so mueh a
statement aboutl the incidence or nature of juvenile
crime, as it is about the publie's perception of the
inoldence and nature of juvenlﬁa erime.  Moat experts
agrea that the media and the publie perceive that a
juvenile “erime wave” is underway, and in some areas a
" virtual "reign of terror” by armed and dangerous juveniles
and youth gangs.*?

Glven this percelved epidemlic of juvenile crime, it
is no surprise that criminal justice officials, political
figures and the public are calling for tougher measures
against juveniles, including a relaxation of sacrecy atand-
arda, Indeed, as long ago as 1957, J. Edgar Hoover {ssued
a rousing call {or a relaxation of juvenile confidentiality
strictures.

- "Gang~style ferocity--onco the evil domain of

. hardened adult criminals--now enters chiefly
"in cliques of teenage brigands. Their indi- -
vidual and gang exploits rival the savagery of
the veteran desperadoes of bygone days,”

"Publicizing the names as well as crimes for
pudblic scrutiny releases of past records to
appropriate law enforcement officials, and
fingerprinting for future identification are all
necessary procedures in the war on flagrant
violators regardless of age. Local police and
citizens have a right to know the identities of
the potential threats to public order within
their communities."?? .

In 1982, Martin Guggenheim, a professor of family
and juvenile law at New York University Law School, said

T 17
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in an interview that a relaxation of econfidentiality provi-
wlom ia "long overdue,” “We shouyld eliminate eanflidenti-
qlil}” hq.s sald, "It has been 4 proteetion, for terrible

Aceording to crities like Professor Guggen-
heim. the theory of confidentiality does not apply to the

tougher juvenile eriminals of today.

iven juvenile court judges have begun to call for o

-reform and balancing of confidentiality laws is the face

of the supposed rising tide of juvenlle ctime, Al a recent
symposaium James J. Delaney, a juvenile and family eourt
judge from Brighton, Colorado, expeessed the view thyt a

juvenile who commits a erime forfeits his rights' of

privacy-=in just the same way that adult offenders fotfen
their right of privacy,

"When "a Juvenile steals an sutomobile and
wreckd {(, doea he still have the same right to
peivacy as another who does not offend?”

£~ "[W]e must address the issue of juvenile rec-
ords and confidentiality with reason. There

/ “must be a balancing of rights and ohligations,

. on the part of both the juvenile and soci-
oty.nt? "

»

Judicial Challenge to tho Juvenile Justico Philosophy

The Increase in the amount and sever{ty of juvenile
crime has also led scholars, and eventually the courts and:
legislatures, to take a skeptical look at the basic princi-
ples of the juvenile justice system--non-culpability and
rehabilitation,: As long ago as the mid-1950's some
commentators were beginning to ask tough questions
about the wisdom and efficacy of the juvenile justice
philosophy. The Annual Survey of American Law for 1934
cited the increasing crime’rate among juveniles and noted
that this had "given impetus to those who would call for a
solution in terms of strict retribution and deterrent

18
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penaltios.” It predicted that “[A] shatp elash a‘\_a‘s«
vergeht petial philusophics may well be in the offing.”!*

By the mid-1940's the Bupreme Courl hed begun o
reacl to the pereumion of the pubfle policy debate, The
Courl worried thal the juvenile oourl process offered
juveniles the warst of .both worlds. Juv:f:k;i weto
deprived of the eonafitutional prateetiong peovided tu
defendants in eriminal proveddings ami yet 1hey secmed
o receive little of the rehabilitalivp treatment suproncit-
ly provided by juvenile courts.t? &

In 1968, in a cass valjed Kent v. United States, the
Courl issued the first of a acries of lamdmark decisions
that, when completed, would reform the juvenile justice
proces so that 1t mare closoly resombled thé erhininal
juilice process. In Kent, the Supreme Courl sonsidered
whether cortain procedural safeguirds should be el
beface a juvenile eourl <ould transfor a 16-yoar-old
accused of forcible entry, robbery and rape to an adult

Wt{u .
' Thy Court decided that, " W) hile there can be ho
doubt of the otiginal laudable purpose of the fuvenile
courts, studics and critiques in rocent years raise serjous
questions as (o whother actual performance measures well
enough against theocotical performance to make tolerable
the immunitly of the process from the reach of the
consitutional guarantees applicable to adults,™® Kent,
affirmed that juveniles have a right to counsel In juvenile
proceedings; provided for a right to a héaring before &
juvenile court waives jurisdietion; and provided for a right
of access by the fuvenile's attosney to records relied on by
the court, . o
In Kent, and the decisions which followed during the
tiod 1966 to 1975, the Supreme Court required juvenile
courts to provide juveniles with most of the basie consti-y
tutional rights and protections which applied in adult
criminal prosecutions.’® In re Gault, (1967) reaffirmed n
juvenile’s right to counsel; provided a right to notice of
charges; and a right to confront and cross-examine wit-
nesses.” In re Winship, (1970) held that juvenile courts
must use the "dDeyond a reasonable doubt™ standard applic-

19
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able to adult crimlnal proceedings to make a determina—u
“tion -of a juvenile's “gullt."’ Breed v. Jones, (1975) held.
~ that " juvenile courts must adhere to _the double jeopardy

‘ pnotections offered by the Fifth Amendment.®? Indeed, by

_the time ‘that the Supreme Court was done, juveniles

" adult crlmlnal defendants, except the - unquallfled rlght to
a jury~ trial.’® - N A ‘

&

enjoyed every federal constitutional protection afforded

. The Supreme Court's message ‘in these cases was

'Judlclal Cha]lenges to Juvemle Justice Confidentmhty

As the conceptlon of the ]uvemle court as a non-
crlmlnal, rehabilitative process faded, it was to he ex-

- ‘pected that the. concept that juvenile records must be
“. kept confidential in order to foster these concepts would
also fade. Not surprlslngly, the Supreme Court's .chal-

lenge to pafernallsm in the ‘juvenile courts included a

skept1ca1 review of- juvemle "justice confidentiality. In.

1967 in In re Gault, the Supreme Court expressed -con-

u_‘, %

‘ "As the Supreme Court of.: Arlzona phrased it

in the present case, the summary procedures

of Juvenile Courts are sometimes’ defended by -

a statement that it is the law's poliey to hide -

“youthful ‘errors from the full gaze -of the, L

. public: and byry' them in the graveyard of the.. =
forgotten past.: This claim of secrecy, how=—=
ever,‘is more rhetor1c than reality." o

§

~In- every 1nstance over the last 20 years in which

“juvenile record confidentiality has conflicted with another

,constltutlonal "rlght, the Supreme Court has saud that

siderable cynicism about the’ reallty, if not the w1sdom, of
"confldentlahty. S °

v«qulte sxmple. The 'Court was saying that if, as a practical - - -

. matter even if not in theory, juveniles were bemg pun- -
ished by juvenile court dispositions, then juveniles should.
- 'enjoy the same constltutlonal procedural protectlons en- - .
joyed by adults. - . P - :
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confidentiality must recede.  In Davis v. Alaska, for .

- example, the Supreme Court held that an.adult .defendant, -

. Who had been prosecuted for grand larceny and burglary,
“had been ‘denied his constitutional right of confrontation
by a lower-:court's protective order which prevented him
- from'cross-examining a prosecution witness who happened

to be a juvenile. The lower ‘cburt issued the order because "' - -

- the defepdant's cross-examination would have reVealed"”':‘it""

- that the witness was on probation from a juvenile adjudi- -

cation of delinquency. The Court rejected the State's

"_‘largu_m'_ent- that the secrecy of thesg juvenile récords must L .
be preserved in order to further the:"rehabilitative goals.
of- the juvenile correctional procedures."*® The Supreme -

- Court concluded that "the State's policy interest in pro-

. “the effective cross-examination for bias of an adverse
~witness"35 - B S :

- -, In Oklahoma Publishing vy’ District Court,®? and E
Smith'v. Daily Mail Publishing-Co., . the Supreme Court .= -
«. held that ‘a court order and a statute, respectively, .

- prohibiting the publication of a-juvenile defendant's name -
and photograph or name Jonly, was ‘an impermissible viola~":

AN

- tion of the First Amendment. In both cases the. media had "

- “tecting the confidentiality of a juvenile offender's record -
-~ cannot require yielding so.-vital a_constitutional right as - ~

lawfully obtained the name and photograph of the:juven-

" ile, and thus in both cases this information was already.in -
‘the public domain. -Although neither. decision holds that =~

the media has a right of access to juvenile court procedd-

ings or_ records, both do hold: that once information - is™

la: '.fullff

° .

. breserving the ‘anonymity of juvenile defendants, ~: <. -

" "The sole interest- advanced by the State:‘to
justify dts ‘eriminal statute is to protect the:
~ ‘anonymity of ‘the juvenile ‘offender. . .It is.
asserted that confidentiality will further his’
' rehabilitatior® because publication of the name
may encourage further antisocial conduct and
also may cause the juvenile to lose future -

21
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- -inferest in a free press must prevail over the interest in N




. other constitutional. i

v tlon from which it par_

-emp lo ment or suffer other consequences for
th1s single offense. -The important rights

created by the First Amendment must be

considered [and] must prevail over the state'

interest in protectlng juvemles..."” .

These dec1s1ons do not mean that the Supreme Court
has abandoned an interest in upholding the confldentlahty‘
- of juvenile proceedings or records. And indeed, in virtu-
ally all of its juvenlle justice decisions. the Court has
- acknowledged the impgrtance of confidentiality, even -
" while holding :that confjdentialit y does not prevail over -

erests.*Y ,However, what these
: dec1s1ons do demonstratle is that the concept of confiden-
~ tiality, like the concepts of non-culpablhty and rehabilita-
) sprlngs, is no longer sacroSanct.

Empirical and Leglslatlve Challengea to Juvemle Justice -
- Philosophy

.. of course, the judlclary is not-alone in challenglng

.. the*principles of the juvenile justice system. Empirical
- studies seem to bear out that rehabilitative efforts aimed

at juvenile offenders have not worked very well. Studies
- of . juvenile recidivism are admittedly inconelusive, and
they are hampered by the fact .that confidentiality poli-

~ cies impede the combining of juvenile justice and adult

. criminal history records.*’ However, even some conserv-
_ative estimates indicate that about 35 percent of the
- juveniles found to be dehnquent are subsequently found

-dehnquent for another offepse.*?. Other juvenile recidi-

vism studies show much higher rates, sometlmes exceed-

‘ing 60 percent.

" In any event, there are two’ pomts on which nearly
everyone agrees: (1) present jyvenile recidivism rates are -
alarmingly, high; and (2)' juvenil offenders seem to have.
higher recidivism rates than do adults.** .Certainly many, -
and probably most _juveniles who have experienced the
‘"benefit" of juvenlle courts and corrections treatment are
not “thereby rehablhtated and many commlt subsequent
crimes. PR .
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"Recent Legislation Authorizes Puhish'ment of Juvenile
: enders . _ . '

' Incréasing ﬁufnbers of experts are also quest’ioning'
- Whether rehabilitation even ought to be the system's goal.

It has been argued that juvenile offenders should be
considered criminally responsible; that they have a "right"
.to punishment and to be spatred the inappropriate inter-
vention, manipulation and exercise of diseretion and do-

“minion tha} comes with attempts to treat and rehabilitate -

juveniles.*

Juvenile jus,t‘iceflegislatioyn adopted in Washington:

state in 1977 calls for "punishment commensurate with
the age, crime and criminal history of the juvenile offend-
er." Commentators at a national symposium on juvenile
justice 'in 1977 noted the sharp contrast .between the

"punishment" lahguage in this statute and the "rehabilita=

;tive" language in traditional juvenile justice statutes.

3 ) .
"This statute stands in contrast to the more o

common and traditional juvenile justice sta-
tutes which stress treatment and rehabilita-

 They, conelude that the Washington statute indicates that .

"a great change appears to have occurred.”

The growing popularity of the notion that ‘juvenile&

should be pupished for their crimes is also reflected in
recent legislation which permits juveniles to be tried as

- adults at an increasingly young age. In the same year that

 Washington state amended its legislation, New York's
legislature responded to urgent calls from police and the
public for help in combatting teenage crime. The New

1)

York legislature ‘amended its juvenile code to permit -

children 15 or over ‘to be.tried for homicides. as adults.*®
More recently, im July, 1982, New Jersey amended its
- already strict juvenile justice code to permit juveniles 14
years old and older to be tried as adults in cases such as
murder, kidnapping or sexual assault.*® ' '
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- Of course, not everyone is ha?y with thls approach.
The National'douncﬂ on Crime Delinquency sharply

criticized the New Jersey law. They condemned the adult
trial provlslons stating that they were adopted, :

",..in ‘spite of the fact that there is no evi~. -
dence that the adult correctional system
. -works either to deter crime or rehabilitate .
- offenders. In its present overcrowded and
crisis-ridden condition, it is doubtful that the
- adult system can offer the juvenile offender
much more than confinement at best and homo-
"~ sexual rape and other brutallty at worst."*?

_ Supreme Court Reforms and_Legislation ChJe the Per-
_ ception of a Juvenile "Conviction" Ky

Ironlcally, “the notlon that juvenlles .should have
criminal responsibility for their wrongdoing has received a

. boost from the Supreme Court's juvenile justice reforms. .
 By-“extending many of the adult criminal due process

protections to juvenile trials, the Court "has imbued the
juvenile trial with the elements of fairness, impartiality
and dispositiveness customarlly associated with adult
trials. Thus, when a juvenile is found delinquent today
there is reason for confidence in the fairness and accur-
acy of that judgment.

If juveniles are tried by standards that were prev-
iously ‘only ‘used. when making determinations of criminal
responsibility, and if the juvenile is found "guilty" accord-
ing to such standards, then it is easier to argue that the
-consequences of -a juvenile's conviction--including the
recordkeeping consequences-- should be the same as the
‘eonsequenceg of an adult conviction. In the adult system, -
_ conviction record information is largely available £6 the

- public on the theory that conviction records, unlike arrest
" records, are a reliable indicator of wrongdoing; that the
. eriminal has "waived" his right to privacy in that data;
and that, in any event, the public interest in those who
violate society's laws outweighs the offender's privacy
interest. .
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Ingreased confidence .in the reliability of juvenile"
delinquency. adjudications makes it more attractive to
argue that the walver and public interest considerations
which apply to conviction records should apply, as well, to
juvenile delinquency records. Not surprisingly, this
change| in the perception of the meaning of a juvenile
delinquency adjudication has led to recent changes in
state juvenile justice record statutes, Prior to 1975,
juvenile justice statutes seldom distinguished between
‘juvenile "arrest" and delinquency records. Both enjoyed a
similar, high degree of confidentiality. However, over the
last ten years, seven states--Alaska, Delaware, Georgla,
Mississippi, Nevada, New Jersey and Pennsylvania--have
modified their juvenile codes to authorize the public
releaie of the names and delinquency record dates of
. Juveniles adjudicated delinquent who either have a prior

|

record or who have commitfed a serious offense.’!

Basis/' for Confidentiality May be Re-examined.
/-ln summing up the findings of the 1977 national.
symposium, the commentators concluded that the sympo-
.sium’ indicates that the traditional principles of non-
- culpability and rehabilitation are losing currency. Speci- -
fically, they identified, among other things, the following
developments: : : : :
1.  The doctrines of non-culpability and rehabili-
tation are under serious attack, both from the
‘courts and from state legislatures.

* 2. - The idea of "punishing” juveniles is being ser-
' . lously reconsidered.’ ‘

3. As America's population ages, and as elderly
' citizens are victimized or fear being victim-
ized by juvenile crime, the incarceration of
juvenile offenders.ig'likely to become increas-

ingly popular.®? ‘' - :
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‘ Because confidentiality in our socloty is seldom
justifiable as an end in itself, proponents of juvenile
justice confidentiality will be called upon to demonstrate
that the degree of confidentiality now enjoy?d by juvenile .
offenders is warranted; presumably because' confidential-

ity fosters rehabilitation and because efforts at rehabill~ -

tation are desirable and realistic. In the absence of such
a demonstration, it is likely that juvenile justice records,
or at least those that pertain to "older" juveniles, wi
eventually be subject to the same confidentiality stand- -
.ards that apply to adult criminal record information, In
any event, proponents of juvenile justice confidentiality -
- should expect that over the course of the next decade,
policymakers will take a careful and skeptical look at the
purpose, practicability and effect of confidentlality ln
juvenile justice proceedings and records. N

- 26
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PART TWO <

THE CREATION AND MAINTENANCE
OF JUVENILE JUSTICE RECORDS

-

, This part of the report deals with both law and
practice as they affect the creation and maintenance of -
juvenile justice records.

' Chapter One deseribes the way in* which police

departments create and maintain records about their

. contacts with juvenile suspects and offenders. The,chap-
ter concludes that the creation and maintenance of }uven-

‘ile records by the.police remains an informal act in which
police agencies have significant diseretion. To date, state
legislatures have not dictated the .circumstances under
which police agencies can create a juvenile record, nor
have they set standards for the content of those records
or the amount of time or eircumstances under which they
must be maintained.

- However, most leglslatures have set standards for,
the fingerprinting of juveniles. In so doing, legislatures
greatly influence the use and sharing of juvenile data -
‘because in.most adult criminal history systems finger-
prints are required to obtain or, at least to verify
juvenile history data.

' Chapter .Two describes the way in Wthh Juvenile
courts create and maintain records about their contacts
with juvenile offenders. The .chapter includes a brief

description of how: the juvenile courts operate, and de- .
‘scribes the types of records customarily created by juven- = -

ile courts and the role of state law in setting standards ‘
for such recordkeeping. Lastly, the affect of state -
statutes which forbid g“the co-mingling of juvenile and
adult records are discussed. ' .

97 -
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Chapter Ono o
LAW ENFORCEMENT AGENCY RECORDS

-

Py

This chapter describes the way in which. police
.departments customarily create and maintain records
about their contacts with juvenilesuspects and offenders.
Historically, the courts and legislatures have given the
police almgst unfettered discretion to create and main-
tain any type of information about juvenile suspects or
- alleged offenders. The result has been a very informal
system producing records which are an amalgam of adult
investigative and arrest records. The courts and legisla-.
tures have placed restraints on these records only at the
dissemination stage. ‘ ) _ .

The legislatures' only significant ihtervention to
date has been to regulate the creation arnd sharing of
juvenile fingerprint records. However,regulation of the
.creation and use of fingerprint records is critical. In
modern, adult justice information systems fingerprint
records are essential for the location and verification of
record entries. '

Discretion to Create Records

Historically, law enforcement agencies have had -
wide discretion to  create and maintain records of their
contact with juveniles. Police discretion to create juven- .
ile justice records. is merely an extension of their discre- _
tion to apprehend and refer to juvenlle court juveniles
who are engaged in .criminal or anti-social -acts. While "
Juvenile codes in many states instruet police agencies that
they c "take into custody" juveniles, not "arrest"
them, and can only "refer" juveniles to juvenile courts,
not arraign or book them, this is merely a change in
vocabulary.’® . U- ‘ N
R Juvenile codes in most states do not disturb tradi-

tional police discretion to determine whether a juvenile
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should be taken Into custody and, once In custody,
whether he should be released or formally referred to
juvenile court.®® - Furthermore, juvenile codes in the vast
majority of states do not restrict police discretion as to -
whether to create a record of thelr contacts with juven- ..
iles, nor do juvenile codes tell police what to put in those
records. Lo ’
According to commentators, five variables usually
_ affect whether a police department establishes a record -
about a particular juvenile contact: (1) the severity of
the act; (2) community attitudes; (3) the juvenile's past
conduct; (4) the police officer's background and tolerance;
and (5) the juvenile's demeanor after being arrested,’® A
survey done in 1970 of the New York City Police Depart-
ment's dealings with juveniles found that the "interplay
between the juveniles' attitude and the police officers'
background and tolerance" is the principal factor in

determining whether the officer makes a permanent rec- -

ord of his contact with a particular juvenile.*® If a police
agency declides to make a record of the "arrest," "deten-
tion," or other contact, the agency typically completes a
card containing spaces for varlous items of personal
identification; a description of the incident; the date of
the oceurrence; and any subsequent disposition.® .
Customarily, the space for disposition information is
never completed. According to estimates, between fifty
and eighty percent of all juveniles taken into custody are
immediately released or otherwise handled within the
arresting agency.’® Even when a juvenile is subsequently
processed by a juvenile court, the police department is
not likely to receive or record the disposition. At
present, not one state juvenile code requires law enforce-
ment agencies- to include dispositions on juvenile justice
arrest or detention records. : :
: In the absence of statutory restrictions, the courts
have affirmed that the police have broad discretion to
create and maintain juvenile records. - In Monroe v.
Tielsch, the Washington State Supreme Court refused to
order a police department to purge juvenile arrest rec-
ords, citing the department's legitimate interest in those
records. _ :
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""Thus . In dealing with juveniles who are fre«
quently as moblle as any other part of our .
soclety, law enforcement officials should have
the asalstance of the past Involvement .of the
juv'enl"lo with offenses as reflected by ar-
rests, ‘

Other courts have reached the same conclusion.

~ "But in the absence of statute, discretion In
the matter belongs to the police. Since they

~ are rosponsible for our safety, it is for them to.
decide whose dentification papers will be apt
to assist them in the performance of their
duty."**

In Dugan v. Police Department, City of Camden, a
‘New Jersey Superlor Court upheld the right of a police
department to maintain records of juvenile arrests which
_Included the particular charge on which the juvenile was
~ arrested. The Court found that statutory and constitu-
tional challenges to this authority were without merit.%!
In Cuevas v. Leary,*? decided by a federal District Court
in 1970, a determined challenge by New York legal aide
.attorneys led to restrictions on the New York Police
Department's use of juvenile detention records (called
Y.D.-1 cards). The legal alde attorneys charged that
many police officers cited youngsters on a Y.D.-1 card for
any type of investigative or intelligence contact, with
little verification that the particular youngster had done
anything wrong. The informality of the system allegedly
led to inconsistencies, inaccuracies, and ultimately, un-
' fairness.®® ‘

The District Cqurt declined to restrict police dis-
cretion to create Y.D.-1 cards. However, the Court
decided that these cafds were analogous to adult investi-
gative records ‘and not so analogous to adult arrest
records and, accordingly, the Court approved a settlement
whereby the police were restricted from sharing the Y.D.~
1%ards outside of the Department.
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Pingorprints and Photograph
\

ha only aspeet of the creation and maintenance of
“ Juvenile Justice records by law enforcement agencles
which {a customarily subject to statutory regulation is the
fingerprinting and photographing of juveniles. Of course,
whether or not a juvenile can be fingerpnted, and the
prints retained in police files, has a very significant
impact on' the avallability and accesiibility of juvenile
records. Fingerprints arc essential for searching recard
systems, for matching records to record subjects and for
us¢ in Investigations, .

The Fedoral Youth Corrections Act states that
unless a Juvenile Is prosecuted as an adult, the law
enforcoment ugency which takes the youth into custody--
typlcally the United States Marshal's Office or the FRI--
cannot take the youth's fingerprints or photograph unless
tha agency fiest obtains the written. consent of the
judge."* e ~
Many state juvenile codes also prohibit or restriet
the fingerprinting of juveniles and impose restrictions on
the use and disposition of these prints. Provisions of this
kind are included in the laws of Alabama, the District of
Columbia, Georgla, llinois, Indiana, lowa, Kansas, Mon-
tana, Nebraska, Nevada, New Jersey, New York, North
Dakota, Or®gon, South Carolina, Texas, Vermont, Virginia
and Wyoming.

Most of thc statutes are similar. They prohibit
agencies from taking a juvenile's prints unless he Is at
least an adolescent and he has committed a serious
- offense. In addition, many of the statutes prohibit
agencies from mixing juvenile and adult prints and require
the agency to destroy the prints once the juvenile reaches
adulthood, at least, if the juvenile has established a "clean
record" period beforehand. '

Iowa's statutory fingerprint provision Is fairly typi-
cal. It provides that a juvenile taken into custody by a
criminal justice agency may not be fingerprinted unless:
(1) the juvenile court waives jurisdiction so that the
~ juvenile can be prosecuted as an adult; or (2) the juvenile
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I8 14 youra of age or older and charged with an offense
that would be a felony If committed by an adully  Finger-
printa of juveniles are required to be kept separate from
those of adults and may not be placed in the state central
repository which contalns adult criminal records nor sent
to any federaBfingerpeint repository,

Under lowa law access to fingerprints of juveniles (s
limited to peace officers when necessary for the dis-
charge of thelr gffiolal duties or whoen ordered by the
juvenile court in\individual cases when inspection, s
"necessary in the phiblic interest,” If no petition alleging
delinquency (s ¢ ot i the outecome of the juvenile
court pruceadings i3 favorable to the juvenile, the finger-
prints must be removed from the file and destroyed. Even
i¥ the ju&nuo is adjudicated delinquent, Jowa requires
that the prints must be destroyed when ho/br she reaches &
21 years of age, provided that the juvenile has not been
the subject of a delinquency adjudication or conviction of
a felony or aggravated misdemeanot, since the juvenile
attained® 6 years of age.(

. The only flexibility in lowa's statutory scheme, and
the scheme in many other states, involves latent prints
which are found in an Investigation. If latent fingerprints
are found during the investigation of a crime and a peace
officer has reasonable grounds to believe the prints are
those of a particular juvenile, the juvenile may be finger—
printed without regard to age or the nature of the offense
"for immediate comparison™ with the latent prints. If the

_compuarison is negative or the juvenile is not referred to
tho court, the fingerprints must be destroyed immediate-
ly. If the comparison I positive and the child is referred
to the court, all copies of the fingerprints must be
delivered to the court for disposition. . '

. Nevada's statutc is very similar, except that juven-
-{les under the age of 14, charged with offenses that would
be felonics if committed by adults, may be fingerprinted
with court approval. Nevada also permits fingerprints of
juveniles to be sent to the state criminal record reposi-
tory and to the FBI if the juvenile is found to have
committed an offense that would be a felony if commit-
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ted by an adult, Sueh fingerpeinta are to be maintained in
files separate from Nevadats adult files, sybjeet 10 speeial
sexurity peecautions, and are 1o be available anly for
comparison purposes in the investigation of erime, The
Nevada law also authorizes the taking of peints for
comparison with latent peints,¥? '

New York'a family oourt atatute‘includes detailed
provisions for juvenile fingerprint reecords. A juvenile
may be fingorprinted by a pallee agency If he {3 at least
13 years old and ix eharged with an offense Ut if
committed by an adult would be & olass A, B or C felony,
or is at leasl 1} years old and is eharged with an offense
thal would be o elass A or B felony. All ¢oples of sych -
fingerprints muat be forwarded 1o the state eentral record
repository and no copies may be rotalned locally, '
- If the juvenile court adjudication is favorable (o the
juvenile, the family court must order the repaository to
destroy the fingerprints. If, on the other hand, the
juvenile ia adjudieated delinquent for an offense that
would be a felony If committed by an adult, the peinta
may be maintained by the Fepository in a special juvenile
file. If the juvenile reaches age 21, or 3 years after the
adjudication, the fingerpeints must be destroyed, if there
has been no intervening conviction of a eriminal offense.
Impoctantly, if the subject is convicted of & eriminal
offense before the prints are destroyed, the juvenile file
Is transferred to the repository's adult criminal file and
becomes available as part of that file. :

Hecause so many states prohibit local police agen-
cles from sending juvenile fingerprints to the FBI, the
Attorney Genoral's Task Force Report on Violent Crime
calls upon the Attorney General to encourage states to
take appropriate steps to make juvenlle fingerprints avail-
able to the FBL*® New Jersoy has recently done just
Q;a!. Its new juvenile offender law adopted on July 23,
1982, permits the fingerprinting and photographing of
most juvenile offenders and establishes a central registry
of juvenile offenders for the exchange of prints and
information among law enforcement agencies, Including
the FBLY? : .
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Chapter Two ,

a

JUVENILE  COURT mzconns _'

This chaptef descrlQes' the manner i in which juvemle ;

courts customarlly create and mairitain records "about
their contacts with juvenile offenders. -The. chapter

begins with a brief deseription of the size and manner of |

o operation of the juvenile court system.

‘Juvenile court records, unlike juvenile pollce rec-."
.ords, are closely regulated by legislation and court rule.

.In most states there are two,types of juvenile coupt

- regords: legal records, which formally describe the .

_ juvemle's ‘experience in the court; and_social records,
-~ which contain information about the juvenile's background

and subjective, evaluative information.
In most states, statute law requjres that an indi-

vidhal's ‘juvenile record information and his adult eriminal -

.history record information not be combined, This prohibi-
. .tion hinders the development of statistical data, creates
problemsfor - the effective implementation of first of-

-fender and: other innovative sentenclng programs, and, . ;

-depending upon one's point of view, either provides indi-

" viduals' with a needed second chance or a.wnapproprlate

~ opportunity for a second crlmlnal career. " .

‘ TheJuvenileCourtSystem - -
. There are approx1mately 2, 800 juvenile courts in the
United States.®® Most of these courts ate created and

authorized by state statute, a.lthough they ‘are -usually"

- municipal or county based. In most states juvenile courts
have a ‘complex tangle - of ‘relationships with state ’and

1dcal .agencies. The juvenile courts' ability to functlon is

usually dependent on fiscal and administrative resources
provided by both state.and local welfare and criminal

ustice agencies.®® Custo_marll -juvenile courts* deci-
g Y. -] ,

.. sions are reviewable by the stédte's appellate courts.
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Ovet the years the juvenile courts and their judges
have been the subject of harsh eriticism. Juvenile court
.judges are sometimes elected;, sometimes serve in the -
position on a part-time basis; may not be lawyers; and
may not, in rare cases, even have the benefit of a college
education.”? These factors, coupled with chronieally &nd

 critically low funding, provoke charges of poor perform-. |
ance. One law review commentator observed that while =
"good will, compassion and similar -virtues. . . are admir-
ably present throughout the system. . . expertise, the
keystone of fhe whole venture, is lacking.f]s” RN

Prodded by these criticisms and the [Supreme Court's

- extension of substantial due process rights to juvenile . .
¢ defendants, juvenile courts-in recent years have become
* - more formal and arguably. more professional. Today, most_ -,
juvenile courts are courts in -every sense of the word,
replete with full-time lawyers, jurists, public prosecutors,
public defender® or legal aide attorneys, and ‘private.
counsel.’? - - A |
=+ Although juvenile courts vary to some extent from
state ‘to state in philosophy, -function and procedure,
virtually évery juvenile court,divides its proceedings into
three stages. First, the court holds a detention hearing to.
. determine- if the youth will be detailed «in a ‘juvenile
institution pending the "trial." Second,-the court holds
the -trial (sometimes called a jurisdictional hearing) in .’
* - ‘Which the youth's conduet is established.”® Third, juven-
" ile dourts hold dispositional or sentencing proceedings in
which the youth may be ordered to return to his family,
- referred to a youth welfare or services agency" or, in rare
© . » cases, sent to a juvenile coﬁ:"rectionalu institute.”* '

-
)

v'."pega.pdsmmnegomf L F .

- .~ Unlike law enforcement juvenile record?,-' the rec-

. - ords maintained by juvenile courts are, to some extent at
" least, regulated by state legislation. Virtually every state
mandates .that its juvenile courts créate and’ maintain

. -records about the children it processes, and most of those

statutes describe the records in some detail. Ve
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Furthermore, most of these statutes distin ish be-
tween two types of juvenile court records; legal records
‘and- social records. Legal records usually consist of the
following documents: the petition (which by law in many
states must include the juvenile's name and age, the
identity of the juvenile's parents,.their address, ‘and must .
describe the nature of the offense); a summons; a notice, _
any motions; the court's fmdmgs, any -court orders, and
the judgment. 78
. Legal records are created more”or less automatlc-
ally. and the type of information which these records
contain and their maintenance is usually 'not a matter of
diseretion for the juvenile court judge. One juvenile court
judge described the process that 1mpels the creation of
legal records as follows: ‘

" "The juvenile court, therefore, rece1ves a
. great quantity of detail, the recelpt of which
it does not control. .

The public. prosecutor files .petitions in delin-

. ~quency. These must allege the juvenile's name
and age, 1dent1fy parents and their address and -
state the precise nature of the offense. This
becomes and remains a permanent céurt rec-
ord unless and until sealed or expunged. A

_ prehmmary hearing will reveal further detail”
about the alleged offender and offense, pre-
served in a Stenographic record. Motions to -
suppress evidence or for greater particularity
further increase the record. An admission to
the petition will develop yet more recorded
- detail about the child and the offense. A
contested hearing whether to court or jury, .
will- add to the record." LA N

Social rebords usually include information about the

juvenile's famlly background; records of medical or men- . -
tal health examinations; treatinent information; and other .

types of personal _information complled by probatlon,.
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treatment and rehabilitative personnel. The creation and
maintenance of social record information is considered
more controversial than the creation-and maintenance of
legal record information. Sacial record data is regarded,
als(memensitive and less germaine to the juvenile justice
process than legal record information. Probably for these
_ reasons, juvenile justice statutes generally accord social
records the highest degree of confidentiality, frequently
requiring ®ourt approval for access by anyone other than
- the juvenile or his representatives and court and rehabili-
tative personnel.
Customarily, juvenile court statutes do not define or
y way restrict the type or amount of personal -
igformation that can be collected or placed in social
r In consequence, critics have charged juvenile
judges and rehabilitative agencies with an unthinking,
‘unselective and ultimately counterproductive "lust" for
the acquisition of extremely personal data about juveniles
- and their families. : N
... [T] here are no laws establishing any qual-
'ity controls with regard to practices of col- .
. leeting and using information.  Thus, juvenile
0 .__courts are not compelled to be introspective
: about their information-gathering practices.
In other words, juvenile courts are never re-
. .'quired to ask themselves (never mind prove)
. why, in a robbery case, for example, there is
or is not a justification for expending re-
- sources to collect information. regarding the
child's pefformance in school or the degree to
. which his family is functional or dysfunctional. .
%.% * The policy questlon on the level of . .
‘< information systems is to what extent should
the juvenile courts be allowed to collect and
store information, particularly information of
a private nature, which has a. relatively low
predictive power. * * * There are no laws
which presently recogni_ze' that a juvenile
court's - thirst . for information- should be
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weighed  ggainst a juvenile's right and need for '
privacy.” LS .

The courts have not taken nearly 80 negative a view
88 the commentators have of juvenile courts' appetite for
- information. In T.N.G. v. Superior Court of. City and
County of San Francisco, the Supreme Court of Cal-
ornia--traditionally one of the nation's courts ‘that is
most sensitive to privacy concerns-~rejected a request to
. purge juvenile records, and quoted with-approval the. trial
court's rationale that, "these records should be made
available to the probation officers and knowledgeable to
the Court, so that if they came back that all of these °
matters can be considered in determining what is in the
best interests of the minors."”®
: A few years later the Washington Supreme Court *
reached exactly the same conclusion for the same rea-’
sons.

"Complete bxpunctlon of petltloners' arrest ‘
records, juvenile court files and what they

. have categorized as social angk legal fles,

however, would be contrary to the underiging.

philosophy of our ]uvemle law.

% . *
In short, the judge facing one of the most -
difficult tasks in the judicial system needs all
the help and. information possible to reach a
decision as to how to best ¢ et and aid the
juvenile before hlm.""9 ; v

One of the few complaints mpade by a court about
. the juvenile court's collection of information was implied
by the Supreme Court in In re Gault. There the Supreme
Court noted that under the guise of paternalism. and

informality juvenile co may extract information from .

juveniles which the uvenile would not offer in a more
adversarial settmg. The Court implied, and others have
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- sald expressly, that if the juvenile courts collect sensitive .
data in this manner they have an obligation to insure its
confidentiality. Otherwise, the juvenile court deceives its
youthful wards into making disclosures which later come

back to haunt them. = | .
As one juvenile court judge put it: ‘ b

" "..the juvenile court entraps the juvenile into
a disclosure under the: guise of non-criminality - .
and confidentiality. If such is the case, then a
fraud is thereby perpetrated on the jluvenlle
who trusts:the integrity of the Court."®

Segregation of Juvenile and Adult Records

Regardless of the content or character of juvenile
- _court record information, virtually every state juvenile
code today requires that such records be maintained
sepgrately from adult criminal record information. Pro-
vis for sepafate maintenance of juvenile records are
found in the juvenile codes of Illinois, Kansas, Maryland,
Minnesota, Missouri, New York, North Carolina, North
Dakota, Pennsylvania, Rhode Island, South .Dakota, Vir-
ginia and several other states. ' . _
" In addition, many state adult criminal justice record
laws provide expressly that juvenile records may not be
included in adult systems. For example, Louisiana's law
expressly states that, "nothing contained herein shall
require or permit the collection and storage of individu-
. ally identifiable eriminal history or delinquency recotds of
‘juveniles by the bureau unless a juvenile is tried and
convicted as an adult..."®2? Provisions expressly excluding
juvenile records from inclusiomr are found in the adult
' criminal history statutes of Kansas (K.S.A. §38-808(2)), -
‘Maryland (§27-743(3X2)), Massachusetts (M.G.L.A. § 6&-
167), Nevada (Nev. Rev. Stat. §179A.070.2), Pennsyl- -
vania (Pa. Stat. Ann. §18-9105), Virginia (Va. Code Ann.
$9-108.0.C) and Washington (Rev. Code Wash.
"$10.97.030(1)). | T :
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" In many other states, the adult criminal justice
record legislation clearly imiplies that juvenile records .
may not be included in adult ecriminal justice files. Most
of these state laws authorize the collection and mainten-
ance of records of "eriminal offenses," "penal offenses,"
"erimes," or "criminals." Since most state juvenile codes
provide that detention of a juvenile is not an arrest and
that adjudichtion as a juventile delinquent is not a criminal
conviction, juvenile records are presumptively excluded
“from inclusion in‘systems which the gtate describes as
adult criminal recard systems. . °

egregation requirements have a- crltical impact on
the availability of juvenile record information. Today,
. law enforcement agencies and the courts rely upon autor
mated criminal history record systems to obtain informa-
tion about offenders for purposes of identification, in-
vestigation, charging and senténcing. If juvenile record .

information canrot be combined with adult data or main- .

tained in the same system it may, as a practical matter,

be unavailable to police and the courts--even if theoret~ .

ically they are entitled to the data. :
Depending upon one's point of view, these segrega-
. tion requirements are either positive, pecause they give
individuals a clean slate for a n start in life, or
negative, because they give individuals a clean slate for a
second criminal career. Regardless of one's point of view,
restraints on the integration of an individual's juvenile and
. adult information frustrgtes first offender, career of-
. fender and other innovative sentencing programs and
plays havoc with statistical and other research efforts.

To date, the juvenile justice system has" lagged
‘behind the adult system in developing their own auto-
mated record and index systems. Although there are
many likely reasons for this, phenomenon, probably ‘the
principal reason is the comparative absence of a priority
for quick retrieval and exchange of juvenile justice his-
tory information.® However, as a result of continued
improvements in the capabilitles of information technol-
ogy and its growing at‘fordabihty, automated juvenile
court and law enforcement system's are becoming increas-
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ingly common.*® ‘Recently, New Jersey ado ied'ieglsla- |
tion which authorizes the creation of a registry of juven- -

lle - offenders for exchange of Information among law
enforcement agencles. , - .
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| PART THRER
THE DISCLOSURE OF JUVENILE JUSTICE RRCORDS

There are six chapters in this part of the report. All
deal with the topic that is central to the report--the
confidentiality of juvenile justice records. Each concerns
the circumstances under which juvenile record data is
available. ' ' .

Chapter One deals with sealing and purging. If a
juvenile record is purged it is destroyed and therefore
unavailable to everyone. . If a juvenile record is sealed
then, at least in most jurisdictions, it is only available by
court order, and then-only'if certain'strict conditions are
metc o .

. Chapter Two covers disclosures to juvenile justice’
courts and agencies. .Chapter Three covers disclosures to
adult courts and to criminal justice agencies. Chapter
Four .covers disclosures to the juvenile justice subject.
Chapter Five covers disclosures to researchers. Chapter
Six deals with the most controversial issue, disclosures to’
governmental, non-¢riminal justice agencies, private em-
ployers, the media and other members of the public.

These chapters are organized according to the
identity of the proposed recipient of the data, because the
dvalilability of juvenile justice data-is influenced by this
factor. In this regard the juvenile system differs substan-
tially from the adult system. »The disclosure of adult
- -criminal history records to noncrifninal justice agencies
turns in most jurisdictions on whether there has been a
disposition and the character of that disposition. Stated
simply, adult conviction records are much more likely to
be disseminated than adult arrest records.. No doubt
because juvenile dispositions are'not supposed to indicate
or connote criminal conduct, juvenile records, until re-
cently at least, have been equally available, or more
accurately unavailable, regardless of whether the juvenile
arrest has resulted in a determination of delinquency.®®

43

45



At the federal Jevel the Youth Corrections Act
compels Federal Distriot Courts handllng juvenile matters
to safeguard thelr juvenile records from disclosure, ex~
 eept In six clrcumstances.®® At tho state level, the
- disclosure of juvenlle' records Is affected by the Criminal
.Justice Information Systems Regulgtions, originally pub-
lished In 1976 by the Law Enforcement Assistance Admin-
Istration (LEAA), and referred to throughout this report
as the "Department of Justice Regulations". These Reg-
ulations apply to all state and local agencies which have
in the past rececived funds from LEAA for collecting,
storing or disseminating crlininal history Information.
The Regulatlons prohibit®@issemination of juvenile records
to non-criminal justice agencles unless a federal or state:
statute, court order, rule or court decision specifically
authorizes their dissemination.’”

In addition, every state has adopted statutory pro-
visions which deal with the disclosure and confidentiality
of juvenile records. These provisions usually are included
in separate juvenile or family court codes or titles, but a
few juvenile record provisions are found in statutes gov-
erning adult criminal records or in statutes dealing with
particular types of offenses, such as drug offenses. )

" Most state juvenile justice codes devote consider-
able detail to the confidentiality of juvenile records, and
about half of the states have adopted confidentiality
provisions that can be classified as comprehensive. The
comprehensive statutes, naturally, cover a broad range of
confidentiality * issues, - including the fingerprinting of
juveniles; the availability and disposition of fingerprint
fi esze}blic attendance at juvenile court proceedings;
publiedtion of information relating to juvenile proceed-
ipgs; dissemination of juvenile court records (both legal
records and social records); dissemination of police rec-.
ords relating to juveniles; and the sealing and purging of
- Jjuvenile records. “States &and jurisdictions with statutes
" that may be classified as comprehensive include Alabama,
California, the District of Columbia, Georgia, Indiana, "
Iowa, Kansas, Maryland, Mississippi, Montana, Nevada,
New Jersey, North Dakota, Oregon, South Dakota,
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’tl‘enneaseo. Texas, Utah, Vermont, Virginla and Washing-
on, . ,

Juvenile record Information is witlely available
within the juvenile justice system, In theory, it Is almost
as avallable within the adult criminal justice system, but
in practice, this Is often not the case. Juvenile record
information is surprisingly unavailable to redord subjects
in many jurisdictions; juvenile records are avallable with
significant restrictions to researchers; and the basic rule
continues to be--with exceptions-~that juvenile data is
unavailable to governmental, non-criminal justice agen-
cles, private employers, the media and other members of
‘the public unless specifically authorized bv federal or-state
law,
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Chapter One

SEALING AND PURGING
OF JUVENILE JUSTICE RRCORDS

All of the chapters in this part of the report deal
with the disclosure and confidentiality of juvenlle justice
record Information; however, probably the most disposi-
tive factor affecting such confidentiality is whether the
juvenlle data has been sealed or purged. A soal or purgs '
order, with rare exception, will prohibit digelosure regard-
less of the Identity or purpose of the proposed recipient,
If the data has been purged it is destroyed and thus
unavallable, regardless of the identity or purpose of the,
proposed reciplent. If the data has been sealed it willl
continue to exist, but customarily cannot be dlsclosod\
outside of the agency holding the dage, except pursutmt to
a court order.® : .

Under federal law a youth's juvenile delinquency
record Is automatically scaled if his conviction (s "sot
aside." Under most state statutes a juvenile myst petition
a couhl;t for an order sealing or purging his record.
Customarily, juveniles are eligjble to petition for such an
order aftar: the clapse of a few years from the date of the
delinquendy adjudication, provided that a subseqyent ad-
judication has not occurred. In md®t states a seal or
purge order can cover both court and police records.

Besides discussing how sealing and purging limits
disclosure, this chapter also describes the availability of a
seal or purge order based on constitutional considerations
or based upon the judiclary's inherent authority to redress
governmental misconduct.  Some courts have held that a
seal or purge order will be granted, indepgadent  of
Statutory authority, whenever the juvenile detention, ar-
rest or adjudication is unconstjtutional, or whenever it is
based on improper governmental conduct.™
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Foderal Law

The Federal Youth Corrections Aot has something
of a hybeld sealing tormulation in that it provides that all
court records of a juvenile proceeding are automatically
soaled "[Upon] the completion of 'any juvenile dalin-
quency proceoding whether or not there is an adjudica-
tion,"*?" However, unlike a "true" sealing statute, the
Youth Corrections Aot exprossly authorlzes dlsclosure of
the "sealed" juvenile record in a varlety of olroumstances.

The courts have narrowed this formulation by hold- -
ing - that under the Youth Corrections Aot a juvenile
offender whosa conviotion is set aside is entitled to have
his convietion record "completely” sealed. The Youth
Corrections Act provides that a youthful offender who is
discharged from confinement or probation prior to the
-maximum term of such confinement or probation Is auto-
matically entitled to a set aside of his conviction.!® As
interpreted by moat courts this setting aside of the
conviction requires a "true" sealing of the juvenile convie-
tion record. v

In Doo v. Webster, for example, the District of
Columbla Clrcult held that the set aside provisions impli-
citly authorize the sealing of the record of the set aside
conviction. The Court said that once the set aside order
is communicated to the FBI, then the FBI must:

"physically remove [the record] from the
central criminal files and place [A] in-a
separate storage facility not to bg opened
other than in the course of g bona fide crimi-
nal investigation by law enforcement authori-
ties and where necessary for such investiga-
tion. These records may not be used by [the
FBI] for any other purpose, nor may they be
disseminated to anyone public or private, for
any other purpose."”? C

Oddly, the District of Columbia Circuit In Doe
Webster refused to order ghe sealing of the record of t
arrest which led to the conviction. The Court said that
the Youth Corrections Act does not provide implicit
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authorization for this step. Furthermors, the Court said
that poliee agencies anod the arreat record for future
investigations; and that arrest inforination ia less likely to
be disseminated and, if dimeminated, is loss atigmatizing,

In realily the arrest record, standing alone, may be
more damaging to the juvenile than the arrest record
accampanied by the ameliorating and explanatory record
of the sot aside conviction. With this point in mind, at
least two courts have rejeoted the District of Columbia
Clrouil's approach and have hold that a set aside convio-
tion under the Youth Corrections Aot Immie\f(y“ suthor-
fzey lh;szma!!ng of both the arrest and the ‘convietion
record,” '

State Law

With a very few exceptions, all of the states have
now addex provisions to their juvenlle codes for juvenile
Justice record sealing or purging, or both.'? These sta-
tutes are surprisingly uniform in their approach. Mot of
the statutes contalin standards for: (1) the time at which
the records may be sealed or purged; (2) the conditions
that must be met; (3) the records affected; (4) the cffects
of the 'scal or purge; and (3) the clfeumstances under
which access to sefled records is permitted.

When Records May be Scaled or Purged -

The approach of a majority of the states Is to make
the juvenile eligible to petition a juvenile court for an
order to secal his record at a specified time and for an
order to purge his record at a specified later time.
Alabama's approach is typical. The Alabama juvenile
code provides for sealing of juvenile records, upon peti-
tion by the subject or on the court's own motion, two
years after discharge from. custody or termination of
court jurisdiction; and for purging five years after the
subject reaches the age of majority. This approach is
relatively common, and is followed by Colorado, the
District of Columbia, Georgia, 1daho, New Jerscy, North'

Dakota and numerous other states. ' B
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Arlzona's statute prov1des for sealing at 18 (the age |

- .of majority)and purging. 5 years later. Maryland's statute
-states’that the Juvenile»court max order records sealed at
- any time'and shall. ‘order them Sealed upon the: stibject's

"petition, after reaching the age of majority. Texas'code

_provides that the court may, seal any tlme, shall seal two

years after ]Ul‘lSdlctlon ends (if. §tated condltlons are met)

-and,'shall purge: the records 7 -years after the subJect"
16th birthday (if stated conditions are mét).

-+ Arkansas' and Indiana's statutes 31mply say that the .

court may order records purged at- any tlme on 1ts own
- motlon or the juvenile's petltlon,

California's statute authorizes seallng, upon peti- -

_tion, after the juvenilé's 18th birthday or’5 years after )

" court jurisdiction ends; and provides :for purging 5 years -’

<after, sealing, or ‘automatically, at -age-38 unless the court
~orders otherwise for good cause shown. Louisiana's sta-

'tute ‘permits courts to.purge juvenile records. that have .

been inactive for -10 years.. ‘Howeyer, Longlana excepts

- . certain serious - .felony-type'. offenses ‘from its purging
- provision. - Montana provides for seahng at age 18ior

«.

termination of Jurlsdlctlon and purgmg 10- years later if .

~ the county attorney agreesiy-
. " - A-large number of states, lneludlng Connectlcut
Mlchlgan, MlSSlSSlppl ‘and North Dakota, “have adopted

statutes which authorize sealing or purging if the juvenile” ‘

is adJudlcated not dehnquent or the petition is dismissed.

Delaware's’ and- New Jersey's statutes -authorize

purglng to occur earlier than the normal . tlm_e 1f th’e
juvenile intends to<enlist in the military. =~ -
v Importantly, most of the state statutory seallng and

' purglng provisions requ1re the juvenile to- petltlon the.

court in order to obtain the seal or purge order.. Requir-

“ing juvenile offenders to return to court to obtain a seal

" and purge order ‘poses a substantial burden. for. most
juvenile offenders.” Undoubtedly, many juvenile offenders

\

will ‘not have the understanding, initiative or resources to - |

surmount such a hurdle. * Alaska's statute is an. exceptlon

-in that it requires "automatic” purging. In Alasks a court
must order the purge of a Juvenlle record Wltlﬁ\fﬂ\

s

days



. " . D a

) ‘. : . i " s 'I . _‘ . ‘.vv,l?
~of the juvenile's '18th birthday or 30 days from the date -
, 1that the ‘court, relinquishes jurisdiction, whichever occurs: -
‘.¢“astlo S - . T L ’ : J’v" o
" The President's Commission on_Law Enforcement
;and the Administration of Justice's Task Force Report on
-, ;Juvenile Justice described the difficulty which juvenile
-/ offenders have in seeking a court seal or purge’order. '

. "Expunging records is’ not th“_é!ﬂlmple opei'ation [

‘it may seem. In California it requires initia- -

. tive from the party concerned and usually the = -
assistance of an attorney; the procedure :
necessitates a hearing, and it may be compli-

, ‘cated or im-possible if a person has been a =~ = )

¢. . . Juvenile ward in more than one county. B

~ Conditions for COurt'T;ALctidn SR

- Again,' the .approach taken in‘Alabama's statute is -
‘typical:-in order for records to be.sealed or purged®the .
court ‘must establish at a hearing that the record subject .

- has‘not been subsequently adjudicated delinquent or con-
victed- of ‘a felony .or . a' misdemeanor. involving moral =

-turpitude and no juvenile_or. criminal proceedings may be

+ pending. These standards are found in juvenile sealing and
" purging provisions throughout the country. ' In' addition,

- many - jurisdictions (including .Colorado, the District of _

' Columbia, Georgia, Idaho, ‘Texas and Vermont) also re~
. quire 'that the court find that the .juvenile . has. been

rehabilitated." S S e

S However, some states (including -Arkansas, Indiapa - -

~and Maryland) take the opposite tack in that they do not

- set.out standards, but. instead leave ‘the matter to the

discretion of the juvenile court.. Ohio, as noted in‘a"
previous section, conditions’ purging~upon the subject's =

- waiver in_writing 0f\his right to bring ‘a civil action
- against the authorities for his arrest® - =~ - -

: . Finally, several. state statutes (including those Jn
- - Alabama, the District of Columbia, New Jersey} Néw -
Mexieb and -Was{hin%to_n) provide that the juvgnile_ record - -
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can 'be "unsealed" if the subject is subsequently adjudi-
cated delinquent or convicted of a crime, TNis unsealing
permits the court to take the-se record |{information
into accéount in setting the sentencg. -

Records Affected -
. ‘Many of the statutes which provide for sealing or -
purging of juvenile court records also cover law enforce-
- ment ageney records. Specific reference to sealing or
purging of law. enforcement records is™found in the
- ‘juvenile codes in Alabama, Alaska, Arizona, California,
the Distriet of Célumbia, Indiana, Iowa,* Idaho, Montana,
 Missouri, Nebraska, Nevada, New Jersey, New Mexico,
North Carolina, Oklahoma, South Dakota, Texas, Utah and
Virginia. These statutes usually provide either that law
‘enforcement records are automatically includeq.in sealing
"or purging orders or may be included if the petition so
requests and/or the court so orders., Usually the court.is..

- required 'to give notice to appropriate law enforcement

agencies and order them to seal or purge ‘their records
'~ about the juvenile. In a few states, including Indiana, -
' Iowa and ‘Oklahoma, the juvenile code explicitly states.
' that juvenile courts can order law enforcement agencies
to send the juvenile records to the court to be destroyed -
or returned to the subject. = . v S
- Missouri's statute provides that-all juvenile court -
records ‘shall be purged except the "official court- file"
(legal records) and that the court may seal the official
court file and all police records if deemed in the best
interest of the juvenile.  Idaho's statute states that when-
records are purged & special index shall be kept, available
- .only by conyt order. - ‘ _ S

‘Effect of Seal and ‘Pur‘gé. Orders N

~ Most of th_e ju\jrenile codes. contain a provision very -
~ similar to that set out in the Alabama statute: '
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- "Upon the entry of the order, the proceedirgs
"in the case shall be treated as if they. never
occurred and all index references shall be
deleted and the court and law enforeement
officers and departments shall reply and the
person may reply to any inquiry that no record
exists with respect to such person."

“In addition, Massachusetts' statute provides express-
ly that sealed. records may not disqualify the ‘juvenile
from future public employment .or service and that ‘the
juvenile shall answer "no record" to public inquiries and
answer "sealed delinquency record over 3 years old" to
police inquiries. Texas' statute expressly states that
nothing concerning sealed juvenile proceedings may ever -
be used against the juvenile in a civil or eriminal egse. '

v

-

)

" Access to Sealed Records
All of the juvenile statutes severely limit access to
.- Sealed .records. A number of jurisdigtioris.‘*@hcluding
" Alabama, California, the Distriet of Columbia, Kansas,
Kentucky, Utah, Vermont and ‘Washington) provide that
~access may be permitted only by eourt order upon petition
" of the juvenile and only to persons named in the petition. = -
Maryland and West Virginia provide for access only by - -
~-eourt order ‘upon "good cause shown." However, a size-, -
able number of state statutes (ineluding those in:Alaska,
J-_——M‘assachusetts, Nevada, South Dakota and Utah) expressly -
provide that sealed records may be used for sentencing:
_-purposes if the record subject subsequently is convieted of
/‘acrime. ' R . o .
.~ A number of state statutes also expressly permit
other miscellaneous uses of sealed juvenile justice rec- -
ords.  Washington's. statute, for example, states that
sealed records may be made available to the victim of the
juvenile offense. Iowa provides that sealed records can be
~-available by court ‘order for research purposes. Montana .
~law provides that;sealed records can be made available by
- court order to certain law enforcement officials and to -
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persond with a legitimate interest in the case or in the
. work of the court. New Jersey permits sealed records to
be accessed, pursuant to court order, for use in determin-
ing prior offender status.

Comltitutional and Inherent Authority for §eallng and
Purging ,
Only a relative handful of reported decigions ‘deal
with the issue of sealing or purging of juvenile records in
the absence of statutory authority. This comparative lack
of case law probably reflects the availability and ade-
. quacy of statutory sealing and purging remedies for
_ vjuvenile offenders.

- However, where juvenile offenders have sought to
obtain a court order to seal or purge their juvenile justice
record withioyt the benefit of statutory authorization,
.some couered a remedy. In these instances,
the court's decisions to seal or, more often, purge the
juvenile justice record rest on one of two grounds.

: Some courts have said that where the juvenile arrest
or detention was unconstitutional or some other dmproper
government action led to the creation of the?uvenile
record, the court will exercise its inherent authority to

- right governmental wrongs and will order the. sealing or

‘purging of the record. For example, a New York Family
- Court ordered the purging of both court and police agency
records of a juvenile detention after the juvenile delin-
quency petition had been withdrawn for lack of evi-
‘dence.?® The Court based the purge order on its inherent
power over its own records and its ancillar ary power to
reach juvenile records held by police agencies.

"And relief in the 1nstant case is dictated by
the principle that a court must exercige its
power -over its records when necessary 1o
prevent injustice and unwarranted xn]ury-—that
a court will not allow itself.to be made the '
“instrument of a wrong."®? . :
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In Doe v. Webster, the Distriot of Columbia Circuit .
refused to exerclse 1ts inherent authority to’purge a
juvenile's arrest record because the juvenile" failed to
- demonstrate that the record described an arrest that was

illegal or {mproper. However, the court acknowledged/

that in the right case courts have inherent authority t6
provide such relief.

"[Al1though there are indeed many instances
+in which courts have ordered expungement of
arrest records in the exercise of their inherent
equitable powers, all of these cases involved .
either a. lack of probable cause coupled with
spec\ial circumstances, flagrant violations of
the Constitution, or other unusual and extra-
ordinary circumstances.?®

The other ba"si_s on' which éourts rest sealing or
purging orders in the absence\of statutory authorization i
to find that the continued maintenance of the record, in

- and of itself, represents a violation of the subject's

- constitutional right of privacy or another of his constitu-
- tional rights. Up until 1976, many courts ordered the
purging of adult criminal history records (almost always
arrest records without a disposition) on precisely this
- theory.”® However, thie Supreme Court's 1976 decision in
Paul v. Davis,'®® holding that police disclosure of adult -
arrest records does not violate any constitutional privacy
right, casts doubt on' whether a seal or purge order can be
based on the notion that the continued existence or, at
least, the continued use of a juvenile record violates the
juvenile's constitutional right of privacy. Lower court
decisions since .Paul v. Davis, confirm that this theory is: -
highly suspect.’ T _ 4 -

: Although few decisions regarding the constitutional
basis for purging juvenile records have been ptiblished -
since Paul v. Davis, juvenile justice records are generally
~considered to be far more sensitive and confidential than
adult criminal history records. Therefore, the constitu-
_tional basis for sealing or 'purging juvenile records may
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contlnue to have vltallty, despite the Supreme Court's
decision in Paul v. Davis. .

_ Finally, a few courts have denied requests for a seal
* or purge order where no statutory right of sealing or
purgl was Involved, not becauses they questioned the
authority of courts to provide such relief, but rather
because the courts concluded that the juvenile justice
system's interest in the continued availability of the
records outweighed the juvenile's interest in their de-
struction.’®? These'courts sald that this conclusion was
especially justifiable in view of the juvenile courts' need
for data in order to "treat" the juvenile and the fact that
confidentiality sat‘eguards already offer juvenlles ade-
quate protection. “
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Chnpt.er Two ‘ \

SHARING OF JUVENILE JUSTICE RECOKDS
WITHIN THE JUVENILE JUB’I‘ICB‘Z SYSTEM

7 KD

This chapter describes the avallability of juvenile
Justice -records within the juvenile justice system and
concludes that, as a rule, juvenile courts are entitled to
obtain any unsealed juvenile records for any purpose. In
some states juvenile courts are also entitled to obtain
sealed juvenile records for-sentencing purposes. The
primary limitation upon a juvenile court's handling - of
Juvenile records, apart from sealing and purging, involves
the use of a prior record in the adjudicative stage. A
court .which reviews the juvenile's prior record at this
stage may be accused of prejudgment. : .

The availability. of juvenile justice records to rehab~
llitative and other child welfare agencies is also de-
scribed.  Such agencies have broad access to juvenile
- record data, although their access is not as broad as the
- Juvenile court's. Depending upon the state, the rehabili-
tative agency may not be able to obtain all of the legal
records or may not be able to obtain law enforcement -
records about the juvenile. Since social record data is
thought to bear directly on the child's rehabilitation, and
in fact, is usually compiled by a child welfare agency, it is
broadly available to such agencies. - -

Juvenile Courts

The Federal Youth Corrections Act ' authorizes '
courts handling juvenile records to release these records
upon receiving inquiries from any other court of law,
including, presumably, juvenile courts.!®®  However,
- somewhat surprisingly, most state statutes do not ex-
pressly -authorize the use of juvenile court records in
subsequent juvenile court proceedings. Express authority
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is found in only a few state statutes, lncludlng those In
Hawali, lowa, Massac%xsotta, Mlississlppl, Oregon,
Tennessoe and West Virginta, Similarly, most state, juven-
ile codes do not expressly authorize juvenile courts to -
obtain or use juvenile records held by police agencies.
Only a few states statutes, including those in Alabama
and Hawalil, expressly provide for juvenile court access to
juvenile law enforcement records, ‘While few juvenile
. ‘codes expressly authorize juvenile courts to obtain juven-
~ ile justice records, at the same time no state statutes
. prohibit such access or prohibit agencies handling juvenile
records from sharing such records with juvenile courts. .

The absence of express authority probably reflects a
view that such authority is implicit in the juvenile court's
charter. Access to juvenile justice records can also be
Presumed from the juvenile court's mission. If a juvenile
court is to prescribe effective treatment and rehabilita-
tion for a juvenile, it must have before it as much
relevant information as possible, including a record of the
juvenile's prior offenses. '

Where necessary, juvenile courts can obtain a juven-
" ile's prior court or law enforcement record by issuing an
order for its release. Juvenile codes in almost every state.
give juvenile courts authority to order disclosure of
juvenile records to parties with a "legitimate interest" in -
the record. Juvenile courts should be considered to have
a legitimate interest in the recérd. Furthermore, there is
no credible countervailing policy argument against juven-
ile court access because, as noted, such access serves the
basic purposes of the juvenile, justice system and con-
versely, does not undermine any of its goals or, philoso-
phies. ' _ N
_ Thus, even in the absence of express authority, it -
seems a near certainty that both juvenile court and law
enforcement® records, provided that they have not been
sealed or purged, are legally available to juvenile courts
for use in subsequent proceedings involving the juvenile.-
' This conclusion is further borne put by the fact that, in
almost every state, juvenile rehabilitative agencies are
expressly authorized by statute to obtain juvehile court

©
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and law enforcemont records. It would be anomalous i
_rehabilitative agencies to which the juvenile court assigns
the juvenile (sometimes Including private organizations
under contract with juvenile justice agencios) could obtain
records about the juvenile that are unavallable to the
juvenile court, - 3 . '

The better question is whether there are any ro-
strictions upon a juvenile court's use of juvenilg justice
record information. Court opinions indicate that juvenile
- courts can, and should, use juvenile justice records to ald
-In the disposition or sentencing of the juvenile.!®* Since
juvenile courts try to achieve individualized sentencing it
- makes great sense for "the court to know as much as
- possible about the juvenile. Indeed, as noted in the prior
.chapter, many state codes make even sealed juvenile
records available to both juvenile and adult courts for use
in the sentencing phase of thelr proceeding.!® ‘

But what of the use of juvenile records: in the

adjudicative phase? The Supreme Court has sald that :
juvenile adjudications must be conducted according to the
rules of basic fairness. ‘Is it fair for a juvenile court judge :
to have a record of a juvenile's past offenses before him
when he tries to decide whether the juvenile committed
the specific act of which he is accused? At least a couple
of courts have answered this question in the negative,
holding that a juvenile court's review of a juvenile's prior
record during the adjudicative phase is reversible -
error.. '

In McKeiver. v. Pennsylvania, the Supréme Court
took note of this issue. The Court held that a jury trial is
not constitutionally mandated in a juvenile trial. - How-
eyer, Justice Blackman, writing for the majority, worried
&X‘a‘t without a jury trial the chance for prejudgment is
increased because juvenile court judges may be aware of
the juvenile's prior record.'®” Moreover, Justice Douglas'
dissent, with which Justices Black and Marshall con-
curred,- complained of the danger of prejudgment in
juvenile cases because the judge may review the juvenile's
prior social and legal records.'®® Although.the extent to
which juvenile judges review a juvenile's prior record

-
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before deciding a juvenile's guilt varies, no doubt, depend-
ing upon the 8tate and the court, there are reports that In
some, {urlsdlotlons this Is a relatively common prac-
tice.!? -

The prudent view is that juvenile courts should not
look at prior records before the sentencing phase; how-
ever, as a practical matter, juvenile court judges in most
. jurisdictions are free to consult a juvenile's prior record
. at any stago In the proceeding, with tho caveat that If the
juvenile can show that the: court's use of his juvenile
record resulted In blas or unfairness, or that the juvenile
court falled to establish his guilt beyond g4 roeasonable
doubt, the juvenile will be able to overturn the adfudica-
tion of delinquency.

Juvenile Rehabilitative and Welfarq ATncies

Although almost every state gives juvenile correc-
‘tional agencles, probation agencies and othet rehabllita-
.tive agencies access to juvenile justice records, some
states require that the agency first obtain an order from
the juvenile court authorizing their access. State codes
may distinguish between social records and legal records
in regard to access by rehabilitative agencies. State
. codes may also distinguish between juvenile court records
and police juvenile records. Rehabilitative agencies are
usually assured of access to juvenile court records as a
matter of right, whereas their access to police records is
a matter of court or police discretion.

virginia's statute-ds typical. It provides that social
records about juveniles committed to the state Board of
.Corrections may be made available to "any public agency,
child welfare agency, priyate organization, facility or
- person who Is treating the child pursuant to a contract
‘with the Department." Such records also may be made
available by court order to "any other agency, person or
- institution having a legitimate interest in the case or in
the work of the court." - Law enforcement records about
juveniles may be made available to "public and non-
governmental institutions or agencies to which the child is
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ourron{ly'comnﬂtted" as well a3 to pecsons with a legiti-
mate({interest in the case or in law enforcement work,

e Distriot of Columbla’s statute makes juvenile
court redords (legal and soclal records) avallable to "pub-
lic or private agencies:o¢ institutlons providing supervi-
slon or treatment or having custody of the child." Law
enforcemant records may be made avallable to "the
offlicers of public and private institutions or agencies to
which the child Is currently committed énd those profes-
sional persons or agencies responsible for his supervision
after release."” ..

New York's statute provides that, "any duly author-
ized agency, association, socloty or institution to which a
child is committed may cause an inspection of the record
to be had and may In the discretion of the court obtain a
copy.” : : _
Idaho's statute states that juvenlle court records
may be open to Inspection to, "any institution or agency
-to which custody of a child has been transferred" or by
"persons, Institutions or agencies having a legitimato
interest. in the protection, welfare or treatment of the
child.” v - -
‘ Alabama's juvenile code states that social and legal
records of the juvenilawgourt shall be open to "representa-
tives of a public or te agency or department provid-
ing supervision or haylfiglegal custody of the child." Law
enforcement records™fiay be made available to "public
and non-governmental institutions or agencies to which
the child is committed." “ ——
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Chapter Three

SHAWING OF JUVENILE JUSTICH RECORIS
- WITHIN THE ADULT JUSTICR 8Y8'l‘8’1

The avallabllity of juvenile datn within the adult
justice asystem i3 discussed in this chapter. By law,
juvenile justice data i3 alinosat as available within the
adult justice system as it {8 within the juvenile justice
system. Thus, it is ironic that, in practice, adult justice
agencies do have less access to juvenfle data than do
Juvenile agencies. This occurs, not because laws or
pollcies mandate confidentiality, but because the legal
-.and administrative rules that govern the organization of
recordkeeping systems--such as rules for gsegregation of
adult and juvenile records, or rulog restricting the crea-
tlon or use of juvenile fingerprints-~make it difficult, as a
practical matter, for adult ngcncics to obtain juvenile
data.

' The first section of this chapter discusses accoas to -
juvenile data by adult courts for criminal prosecutions.
"Adult courts are precluded (with exceptions) from using
Juvenile dati in the adjudicative phase, but this data is
theoretically available in the sentencing phase. In this
respect adult court access Is very similar to juvenile court

accoess. R

The second scction of this chapter dtscuqses the
availability of juvenile data in civil suits, Juvenile data
is scldom available in civil suits, with the exception of
instances In which the juvenile offender or his vietim
bring a suit involving the very event which gave rise to
the juvenile record.

The third section deals with disclosure of juvenile
records to law enforcement agencies. Juvenile law en-
forcement records are available to law enforcement agen-
cles and, to a lesser extent, so too are juvenile court
records. The primary obstacle to law enforcement agency
access is not statutory confidentiality policies but statu-
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tory and other policies that govern the organization of
adult and juvenile record syatoms, Thus law enforcament
agencies often do not obtain juvenile justice records, even
though they are legally authorized to obtaln this data,

Disclosure in Criminal Prosecutions

. 4 o \
. In theory, juvenile data ought to be less availabdle in,
adult eriminal proceedings than L is In juvenile proceed-
ingn, After all, when juvenile data is avallable In juvenile
proceedings no threat ls posed Lo the concept of confiden-
tiality beeause juvenile courts and welfare agencies will
prcai)mnbly use this data to amilst In the juvenile's rehabil-
itatjon-~and a primary purpose of coafldentiality ia to
assist in rehabilitation, Howaver, disclosure of juvenile
record information in adult criminal prosecutions presents
a different issue. Sueh disclosure ralses a possibility of
juvenile record information being used to punish, not
rehabilitate, ! :
However, the issue I3 scldom analyzed In this way,
As a theoretical matter juvenile data {s as avallable to
adult courts as it iy to juvenile courts. Access to such
. duta is restricted at the adjudicative phase (with excep-
tions) and is available at the sentencing phase, However,
us a practical matter juvenile data [s probably much more
likely to be made¢ avallable to juvenile courts than to
udult courts, due to ddministrative factors such as the
segregation of adult and juvenile data, the absence of
juvenile fingerprints and the separation of the juvenilo
nnd adult court processes. ]
. A 1981 survey of access by prosecutors to juvenile
data for use in adult criminal prosecutions reached exact-
ly this point. . ’
"Although most states have laws that permit
the sharing of information in particular in-
stances, the practicality of the matter appears .
~ to be the critical Issue. Since the juvenile and - -
adult court systems are totally separate insti-
tutions-- with separate personnel, policies and
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recordkee ing systems--information sharmg is
‘not*a rout ne matter.""! .

-

Federal Law

| ‘~.-- | The Federal Youth Corrections 'Act, as "noted

earlier, permits disclosure of'juvenile records in response
e

- to inquirles from "another couft."1! However, in the

only .court opinion published to date interpretm‘g this.

" -provision, United States v. Chacon, the Ninth, Circuit
: Court of Appeals narrowly i interpreted this-broad langu-
. age. It said that before admitting a juvenile- record, a
“court should weigh the need for the juvenile record

- against the Youth Correctlons Act's goal of preventing -

undue public disclosure of & juvenile offender's identity,
. In,Chacon, an adult defendarit trled to introduce the

'"juuemle record of the. individual with whom the defendant. .
was arrested, The Court held that the trial judge should - : -

< review.the accomphce's juvenile record ﬁ/ camera and - .

 make any relevant material available the defendant. .
" The Court suggested that a juvenile record should not be -

admissible in an adult proceeding unless the defendant's
_constitutional rights dre at stake or. the defendant is
attemptlng to mtroduce his own juvemle record. )

“court for any purpose: would. substantlally
weaken the protecthn mtended by Congress In
. enacting 55038 nilz , :

State Law

e F' State law, although perhaps a httle more restrie-
tive, is; generally similar to federal law. . Customarily,

- state juvenile ‘codes. prohibit, -he use of a -juvenile court
- record .in the adjudicativeiils

proseeutlon buit not’ in the

" "o permlt release of juvemle records to any >

of an adult crm nal
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. The Sentenclng Phase :

. Most state \codes either expressly provide, or. have

‘ben interpret‘ed by the courts to provide, that a juvenile

justice record can be used for sentencing or related
decisions, such as bail. The majority of the state codes

. expressly permit the use of both legal and social juvenile

court records for criminal sentencing purposes after eon- -

viction.’!* A smaller number of state codes also express-

ly authorize criminal courts to use police records con-

cerning juveniles for, sentencing purposes. A

‘ Even in" states where “no  such express statutory-’
authority exists, court decisions consistently have held-
that juvenile court and pohce records may, be used for-
adult sentencing purposes.®!® Traditionally, adult courts - -

have enjoyed- broad diseretion "to take into account a

variety of information about the offender at the sentenc-"

ing phase.}!’ The courts have ruled in favor of the use of

juvenile recopds’ in -adult sentencing proceedings even
-~ when the state's juvenile confidentiality statute expressly
prohibits the use of juvenile court records as evidence for

any purpose in subsequent proceedings in other courts.

In Commonwealth v. Myers,’

falr decision. - . L .:,.eu

. k.f,.

. proper. Sentence 1mposed on those convicted of + o

crlme cannot be eXpeo‘ted to hmlt" h1m§e1f »to . )

P “‘n\ ANEPERY

“A 'Judge;;;whose duty 1t is 'Jto determlne the :_; :

e

- The courts have reasoned that use of records for sentenc- -
ing after convietion does not constitute ‘use as ev1dence or
as-part of the formal eourt proceedlng E
~ 8 for example, the
Supreme Court  of Pennsylvama ruled .on whether the .
-following ' provision . in the Pennsylvarua Juvenile Code
barred the use of a juvenile record in an adult sentencing.
: proceedlng.. "The . disposition of a _child or_any evidence
given in a juvenile court shall not be admissible as
‘evidence against the child in any other-court."*!®  The
" Court held that it did not, on. the. grounds that a judge
- imposing. sentence must have the most’ ‘complete data
‘possible about ‘the defendant in order lo make a just and '



, onl that which app S, in the record of the
trlgl of the prisoner. eﬂ

X

"A sentencing judge and others dealing with
the sentence, cannot with justice to the boy or .
the publie ignore completely the boy's econduct
during the time he was within the age of
juvenile court law."2} .

At least one court has also held that 1t makes no

-difference whéther the juvenile justice: record is a. juven-

-ile court. dispositionior merely a police detention and
referral. Any relevant information can be used at sen-
tencing that bears on the defendant's behavior or char-
- acter.

The only exception to the rule that a juvenile record '
can be used in an adult sentencing proceedlng involves the
use of a juvenile record generated in a case in which the

_ juvemle did not have the benefit of counsel .or some other
constitutional right mandated by Gault and its progeny.
In those instances the courts have almost. always held that - .
the juvenile record cannot be used in the adult sentenclng .
. process. :
+ . Many of the state codes which authorlze the use of

Juvenile' records for -sentencing . purposes also expressly = (™
authorize the use of these records for parole, probation, . .

o correctional and similar dispositional purposes ‘associated
with the eriminal convietion. Provisions of this kind are

included in the statutes in Alabama, Georgia, Ilhnois, o

‘Indiana, Kansas, Pennsylvania, Tennessee and Vermont._"'-
Here too, even where no express authority of this kind is
given, courts have 1nterpreted the ]uvemle codes to
permit such uses.! _
Perhaps the most common type of "dxsposxtlona]," :

use for which juvenile records aré available is bail deci~
-sions. , The Distriet of Columbia's Juvenile Code, for

T example, expressly authorizes the use of juvenile court
rec,ords for ball "determmatlons But even in states where
I 67
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the juvenile code is 'silent about bail’determinations, some
courts permit the ‘use. of juvenile records for bail pur-
_ poses. In Brunetti v. Scotti, for example, a New York
state court said that a bail determination, like a sentenc-
ing determination, requires the court to "take into ac-
count" the defendant's "character, reputation, habits and
" mental condition."*2% This kind of decision requires the -
court to make its determination on the basis of , all
available information, including juvenile records.

The#Adjudicative Phase

In general a defendant's juvenile record cannot be
,—,introduced in court or disclosed to the judge or jury prior.
“to their determination of his guilt. However, the courts
have said that juvenile records of- witnesses and others
can be used in criminal adjudications if the information is
necessary in order to safeguard the defendant's right to .
due process and a fair trial under-the Fifth and Sixth
Amendments.!2®  As noted earlier, the Supreme Court
‘reached exactly that decision in Davis v. Alaska, holdmg
~ that the defendant had a right to cross-examine a.key
prosecution w1§]ess _gabout the w1tness' adJudlcatlon of
- juvenile delinquéney.!?’ '

_Apart from- cases where a prosecutlon ‘witness 1§ :
“involved, courts are much more reluctant to permit the

~ introduction of a witness' juvenile record for impeach-

ment purposes. In fact, the general rule continues to be, .
that a defense witness' juvenile record cannot be intro-
duced to impeach him--although some courts have dis-
agreed.'2® Where the defendant himself is the witness,
the courts generally hold that the defendant's prior juven-
ile record cannot be introduced to impeach him, ~To
hold otherwise, .of course, would make a nullity of state
- stautes which expressly forbid the use of juvenile recoérds
-against Juvemles in subsequent adult proceedings. How-
ever, there is respectable case law authority for the
prOpositlon that the juvenile record of a criminal defend-
-ant is admissible to impeach the defendant where he has -
testlfled as'to hls good character and past conduct. A
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In summary, it appears that adult- courts, at least in
theory, have adequate access to juvenile justice records
for criminal sentencing and dispositional purposes. The
unavailabllity of the juvenile record at the adjudicative
stage in an adult proceeding has caused little complaint
since the court and the jury are seldom aware of a
defendant's prior adult criminal record at this point.: _

However, the real problem for the adult courts
caused by confidentiality strictures is at the arraignment’
or charging phase in criminal proceedings. In recent years
‘staté legislatures have established selective charging and
sentencing regimens for ceftain types of first offenders,
-as'well as certain types of multiple offenders. In some
states it is not. always clear whether a prior juvenile
adjudication affects entitlement for such programs. In
any event, if a prior juvenile record is unavailable to
prosecutors (and in some states. this is more likely than
others) it makes it extremely difficult to effectively
implement first offender and multiple offender programs.
" Criminologists note that as a practical matter, far too '
many chronic  and serious juvenile; offenders enter the
adult criminal justice system masquerading as first of-
fenders.'*!, S ‘@ R R

- Disclosure in Civil Suits - -

., In general, juvenile records are much less apt to be
available for use in civil suits than in criminal actions.
For one thing civil actions do not involve a sentencing
phase where, by tradition and logic, the use of juvenile
record information is thought to be proper. .Furthermore,
civil actions are less likely to raise ticklish constitutional

‘ questions about the necessity for the use of a juvenile

_record to assure a fair trial. Accordingly, with only minor-
exceptions, the courts have held that a juvenile record is
not admissible in a civil proceeding to impeach a witness'
testimony.!3? = e ) |

. The Federal Youth Corrections ‘Act and juvenile
codes in a few states do contain language which sugg.es__ts
that & juvenile record may be used in a civil'proceeding if
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the court determines that there Is a legitimate interest in
guch use and this interest outwelghs the juvenile's and the
state's confidentiality ‘interest. - The juvenile codes In
Delaware and Wyoming, for example, authorize the use of
juvenile records by "other courts," which presumably can

~ include ecivil ccy)t's. However, as previously discussed, -
i

‘the’ courts are/likely to interpret this language quite

narrowly. ’ , ‘ A
Perhaps the only clvil situation in which a juvenile
record is likely to be admissible oceurs when the action
involves the very incident which gave rise to the juvenile
record. For instance, where.the juvenile sues based on
the event which led to the creation-of the juvenile record
in the first place, the defendant may be able to introduce
.~ the juvenile record.'** Similarly, where the vietim of the
incident ‘which led to the creation of the juvenile record
brings an action against the juvenile offender, a few
courts and the juvenile codes in a few states authorize the
vietim.to obtain anddise the juvenile record.!*%.
. - Ohio has adopted a somewhat unusual provision.
concerning juvenile records and. civil actions. If a juvenile -
is adjudicated not delinquent, or if charges against him -
are dismissed, he may apply for expungement of all
records. However, he must first waive his right to bring a
- civil action based on the juvenile arrest. If he.does not
submit a written waiver, the juvenile court must seal the .
"recurds until the statute of limitations on the eivil action
expires, or until the civil action is terminated. Then the -
records may be ordered expunged. ’ '

Disclosure to Law Enforcement Agencies

. In general, law enforcement agencies, primarily
police agencies, have broad and largely unrestricted ac-
cess to juvenile justice record information. At the
federal level the Youth Corrections Aet expressly pro-
vides that juvenile court records may be obtained by "law.
enforcement agencies where the request for information -
is related to the investigation of a erime or a position .
“within the agency."? . ' -
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State Statutory Provislons R

Only about a dozen of the states have adopted
- statutory provisions expressly authorizing access by law -
enforcement officials to juvenile court records.!®’ How-
-ever, some of these states place certain limits on police
access or use. About the same number of states, but not
the same states in every case, have adopted statutory
provisions which authorize the sharing of law enforgement
agency records about juveniles K with other law enforce-
ment agencies.'*® Some of these statutes limit the
particular uses to which the records may be put. Absent
such a limit, it appears that the records can be used for
all purposes related to law enforcement, ineluding police
investigations and charging and prosecution decisions.

As an example, the District of Columbia's 'statute
places strict rules on the circumstances tinder which court
_ records are available, but has no restrictions on the
availability to criminal justice agencies of law enforce-
‘ment juvenile records. The statute\provides that legal
records of ‘the juvenile court may be made available to’
law enforcement officjals of the District of Columbia
only to investigate a crjmmal case growing out of the
same transaction or occurrence that gave rise to the
juvenile proceeding. Social records are available only by
court order. However, law enforcement agency records
about juveniles- may be_made available to law enforce-
ment officials of the District of Columbia, the United
States or other jurisdictions, "when necessary for the
discharge of their official duties." ‘

California's statute provides that any unsealed in-
formation gathered by a law enforcement agency relating
to a juvenile may be disclosed to another law enforcement
‘agency which has a "legitimate need for the information
« for purposes of official disposition of a case." When the’
- disposition of the juvenile court proceeding is avallable, 1t
must be included with any information released. :

" Louisiana's statute states that juvenile court records’
’ may be reléased to a peace offxcer, probation officer or
district attorney "m connectlon with the performang:e of
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his dutles." The statute also provldoa that for good cause
the court may order disclosure of juvenile court records
- and law onforcement agency records relating to juveniles
"to any person, agency, Institution or other court upon a
~ particular showing that the information iz relevant to a
~ -specifie investigation or proceeding."
' Maryland's statute provides that police records
about juveniles may be made available for "confidential
use" in the "investigation and prosecution of the ch y
any law enforcement agency." Juvenile court re s,
however, may not be released for law enforcement pur-
poses without a court order, "upon good cause shown."
Mississippl law enforcement agency records about
- juveniles may be released to any public law enforcement
agency, but the agency releasing the record/ must report
_ the release and location of the records to the juvenile
court. Law enforcement agencies receiving the records
may 'use them only for "eriminal law enforcementaand
juvenile law enforcement." .’
: New Jersey law permits records of juvenlles, includ-
ing social, legal law enforcement records, to be made
. available to proseZutors and law enforcement agencies if
necessary "for the™~investigation of particular acts of
delinquency or crime" or if necessary to locate, apprehend
or protect the juvenile.” v
Pennsylvania permits ' law enfor'cement records
about juveniles to be made available to "law enforcement
officers of other jurisdictions when necessary for the
discharge of their official duties." The Tennessee statute
has an identical provision, and similar proviSions are found
in other state codes. Presumably, disclosure to Pennsyl-
vania and Tennessee daw enforcement officers is also
permitted, although the statutes do not say so expressl
Vermont's statute provides that law enforcem)int
records about juveniles may be made available to prosedéu-~
tors and other law enforcement officials "in connection.
with record checks and other legal purposes."
Virginia's statute is quite detailed on the subject of
the use of juvenile law enforcement agency records for -
law enforcement purposes. Such records are.required to

A -
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be kept scxﬁato from adult flles, and law enforcement
agencies are required to take spocial precautions to
protect such records from unauthorized diselosure, Dis-

closure Is permitted by court order to law enforcement "

officers of other jurlsdictions for the discharge of their
"current officlal dutles." In addition, without court order,
law enforcement officials may exchange "eurrent Infor-
mation on juvenile arrests" with other Virginia law en-

forcement officials as well as those of other gtdtes and =

the federal government. This Information must be limited
to name, address, physical description, date of arrest and
- charge.  Furthermore, the data may be used only for
current investigations and may not be used to create new
files or records by the reciplent agencies.
Wisconsin's statute permits the "confidential ex-
change" of police records about juveniles with other law
. enforcement agencies. - :

Miscellaneous Factors Which Foster Law Enforcement -
Access . . -

“Even. in states which have not adopted statutes
which expressly authorize the disclosure of juvenile court
or law enfortiement records to police agencies, there is
good reason to believe that these records are .usually
available to the police. : .

First, the law in many states, and at the federal
level, is silent about the disclosure of law enforcement
juvenile justice records to law enforce agencies.

. Furthermore, the Justice Department's Regulations,
which 8¢t standards for the handling. of criminal history

. record da y state and local criminal justice agencies,
" place restrictions on the disclosure of juvenile records to
- non-criminal justice agencies. However, :thes¢ Regula-
- tions place no restrictions on disclosures to ecriminal

" justice agencies.! ' st
Second, the case law indicates that the courts are
sympathetic to the sharing of juvenile record information
among law cnforcement agencies. In Brunetti v. Scotti,

for example, a New York State Supreme -Court panel

O
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noted that New York's juvenile code prevents public
acoess to juvenile records held by police agencies, but the
Court concluded, "nothing in that section prohibits the use
of such records within the criminal justice system,"'*’

Third, juvenile codes in'virtually every state permit
juvenile court records to be made available by court order
to persons with a "legitiinate intergst" In them. Law
enforcement users should qualify under this standard.

Pourth, as examined in detall in a subsequent chap-
ter,” many state codes provide that certain typos of
juvenile court records, or juvenile records relating to
particular offenses, are public records. These records, of
course,’ wouldi&e avallable for unrestricted law onforce-
ment use. ) : .

In summary, despite tho fact that statutes in only
about a dozen states oxprossly state that law enforcement
agencies are authorized access to juvenile records, the
likelihood Is that the information is often available, until
sealed, for use by the police agencies, prosccutors and
others In the criminal justice system for specific investi-
gative and prosccutorial purposes. This is espeeially true
of the arrest records that police agencies maintain about
juveniles, and these are the records that are most often
sought by law enforcement agencies. Social.records
created by juvenile courts and rehabilitative agencies, and
to a lesser extent legal records, are less likely to be
available, but are probably not as necessary for most law
enforcement purposes. !

Access to Juvenile Data by Criminal Record Repositories

This is not to say though that law enforcement
agencies are as able to obtain juvenile data as they would
- like. Perhaps the most significant problem is posed by
statutes which prohibit state criminal justice record re-
positories from obtaining juvenile histories or at least
. prohibit them from combining the juvenile and adult data.
Today;%eriminal justice agencies, usually the state depart-
ment of justice or state department of public safety, have .
the responsibility to compile, maintain and disseminate,
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as approprlme. comPlete h!storlos of every individual's in-
state oriminal activities.

However, even though law enforcement agencles
may bo able to get juvenile justice data in connection
with a specific investigation, repositories In most states
are not able to obtain juvenile justice data in order to
compile a complete history of an iIndividual's delinquent
and criminal behavior. Many codes are not worded
broadly enough to authorize courts ar law enforcement
agenclgs to share juvenile justice data with the state
repository. Indeed in some states, such as Virginla, the
juvenile code expressly prohibits the reciplent agency
from using the juvenile data to create a now record. And
in a great many states, juvenile statutes expllcltly pro-
hiblt the co-mingling of adult and juvenile records.’

Meanwhile, the number of law enforcement agencles
and courts which are abandoning ‘or curtailing their own
record systems in favor of reliance upon central state
repositories Is growing. Even agencies with their own:
record systems are increasingly apt to rely primarily upon
the repositories because, thanks to automation, its re-
sponse is likely to be quick, inexpensive and relatively
complete. The result of all this is predictable but
extremely important. If the state repository does not
have the juvenile data, then investigators, prosecutors and
adult courts will not often obtain this data.

' Thus, the primary eéffect of existing restrictions
upon a repository's handling of juvenile data may be to
- foster the coritinued existence of two parallel but largely
distinct record systems--one for juvenile offenses and one |
for ‘adult offenses. The result of this two-track system,
as discussed earlier, may be to handicap the apprehension
and prosecution of juvenile offenders. The result may
also be to handicap policymakers who are deprived: of
fully accurate or complete statistical information about
juvenile erime and recidivism and about the performance
of juvenile and criminal justice agencies.’

A New York Times analysis of juvenile justice
secrecy concluded that the, "veil of secrecy means that
policymakers-~in the Legislature, in City Hall, in the
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school, in the prosecutors' offices, in the Police Depart-
ment, in the courts and institutions for juveniles--usually

find themselves without }hg information needed to shape
policy on juvenile erime."'®



Chaptor Four
SUBJRCT ACCESS TO JUVENILE JUSTICE RECORDS

In this chapter, a juvenile's right to obtaln records
maintained about him by the police and the courts |y
discussed. Statutes in a fow states glve juveniles a right
of access to their pollce records, and statutes In several
states give juvenlles a right of access to thelr court
records. This differs considerably from the satate of the
‘law concerning subject access to adult eriminal history
rocords. The Department of Justice Regulations and
. Stato statutes give adults a right to ses thelr criminal

history records in virtually every jurisdiction, .

In those states that do not provide for a statutory
right of access, courts are Inclined to order access only
when the juvenile can show that the information in
question was used to make a decislon about the juvenile.
For this rcason, juvenile justice data which Is relevant to
a juvenile's defense is usually made available to the
juvenlle and his attorney, either by statute or court order.

The question of access by a juvenile or his attor-
neys, parents or guardians to his juvenlilc justice records
comes up in three contextg: (1) access to records held by
" police agencies; (2) accesy_to historigal juvenile court
records; and (3) access to contemppraneous juvenile court -
records in order to assist the juvenile In his defense. -

Juvenile Records Held by Police Agencies .

Just as there is comparatively little law governing
the handling of juvenile records by golice, there is simi-
larly little law governing access by the juvenile subject to
such records. ‘A few state statutes expressly give juven-
iles a right of access to thelr police records. But more
often juveniles do not enjoy a statutory right of access to
their police records. Although there is no case law
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dimuu{ o palm it is llkoly that if Uw juvenile eould
show - (hat this Information” was used as & basis for
signiticant adverae declalon sbout him, the courts would
find that he hu- N vight of acocess to thé data on due
process grounds,'®

Juvesile Court Rooonh

¢ Many state juvenile codes do aumorlze nccess by
the juvenile subjeot to his juvenile:court records, Inelud-
ing soclal records, In moat cues,ﬁmch acceas s granted
to the subject and, while he Is a juvenlle or under custody,
to his parents, guardian and a!tomoy‘“" Most state laws
nlso permit the subject to. have access to his sealed
_records, and many permit the aubject to patition the court
to send his recdrds to other persons or agencies. _
Surprisingly, only two states, Indlana and Washing-
top, have adopted statutory provisions which expressly
permit access to juvenile c¢ourt records for the purpose of
challenge and correction of juvenile justice records. By
. contrast, challenge mnd correction rights are routinely
u\milnblo to adults in respact to their criminal history
records. 7
The Indiana statute prov!des that "a person on whom:
recurds are .naintained .may request the court ‘to modlfy
any information that he belleves is incorrect or mislead-
4ing." " The Washington state statute states that juvenile
Justice agencles have a duty to maintain accurate records;
shall not knowingly record inaccurate information; shall
make reasonable ‘efforts to insure thé completeness of
' their records; and shall Implement procedures to facili-
tate inquiries. ccmcernlng such records, . The law further
provides:

1A juveni!e, or his oe: her parents, or any
person who.has reasonable cause to belicve
information concerning that person is included

in the records of a juvenile;justice or care .
agency may make a motiof to the ‘court " '
chaUcngmg the accuracy of any xnformation, g
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o conﬁ rmng the movmg‘ party in’ the record or X
-y challenging the‘ ontinued possession. of .the *-
record by. the’ agf ney. If the court grants the -
- motion,’ it shall ‘prder the record or mforma—

Ly tion to be corrected or destroyed " AL 3
e o S o
AR * In' states whlch do‘ not provide by stdtite for Ju)/k1

’ 11es to mspect thelr court or pollce agency records, the ™

cons 'tutlonal or common lawn' ight ‘of access “to . hlS.wj'
' al record mformatlon, .
course, he cafl show that ‘this data was used tojy

T ‘make an gdverse dGCISlonanOUt him. \
",__ .In Turner_v. Reed, an-Oregon state court upheld the )

atric and psychologlcal evaluatlo‘hs on the ground that this

demalvof a former pnsoner's réquest for Aaceesg.to psychl-"-'

type af subjective, evaluatn‘lJe“mat,erlal Wwas. exempt under,‘ o
‘the state's open-records law.\s ‘The:Court was knpressed

4

" by.the.argument that the subject had little interest in or -

,-‘_” _potential benefit’from aceess to'this type. of .non-factual,g ;
subJectlve and evaluative: materlal " This. type of - reason—','
" ing,. if applied in a-juvenile case,;would-make it difficult .
for a Juvemle or hlS desngnee to@bmam access to hls"soclal_ a

d e )

: . ’
Cowl "u s *. e
B : . L

he'juvemle, there vs 11tt1e doubt that sucg
! . quired. _“The FeQeral Youth Corrections Act
1mphc, tl'y authomzes ‘such.-aceess in Statlpg““‘that*‘d ing"’
the course : \/emle proceedmg in federal-court all
& the-proteeding. must not be dlsclosed\_
Jjudge, counsel for the Juvemle %;d the -

": his 8 ctxon

haz\;ei E

thelr attorneys a: rlght to inspect af.i repdrt's‘ or othér,"_ 3
¢ 187, Further= - -



> / oo, - C, . . T .
. more, sul‘veys indidate that almost all: juvemle courts -
" have adopted formial or, at least, informal-fules which -

. give juvw attorneys access to all juvemle records
" relied upo the court.! i

In Kent . United States the Supreme Court said
access to relevant 'juvenile court, records by the -
e's attorney is guaranteed by the Constitution. a
| held that” before a juvenile court could make a -
significant’”decision affecting a juvenile (in that case a
- decision to waive "the juvenile court's jurisdiction) .the
,  Juvenile's attorney must have access to*all.infofmation on
- which the court“ would rely, including any social record
information.*"® The Court cited the District of Columbia

Federal Court of Appeai's opinion in Watkins V. United -
States, .wherein it held- .

."All of the soclal records concermng the chlld‘
are usually relevant to waiver since the Juven-
ile -Court must be deemed to consider the

" entire history. of - the child in determlning' )
< walver. . A

: t_;ls'*‘ ' w.Q"

. ‘The child's attorneﬁ'must be adv1sed of the A'fi o
ipformation u?on which the Juvenue Court
relied . «. ."._ ‘ : ;
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Chapter Five o

mscr.osUR,B OF JUVENILE nnconns T
T o mzsmncnxns e

)

er  gecess is prohibit ... How= "
, /ot -states researcffers are
expressly permitted tq obtain - Juvenile court™’ records. :
" Juvenile records maiiitained by law enforcement _agenciés = -
,lare less apt to be covered by state statutes. Injaddition, . -
);many of jfle-state ‘statutory access provisions place sharp.._
restrlctx Upon researc{er use and disclosure of juvenile

TR

*-P tates which' do | ct lnclude researcher access
o‘ns’in their ﬁ:venilescode, reseapchers may be able

. obtain’ access’ ‘by convineéinga court .that they .have ' a -

'-.,,"legatxmate interest" in thé records. .. The -chapter notes:

[ that researcher,s ‘have, charged that various restrictions on

" researcher access to® and. usesof juvenile data make it <

¢ ~diffieult’ to conduct, longlt”udmal research about juvepile-.

« recidivism and about career crime  patterns. - <k

i
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_ 'Under federal la\fr,;‘fesearch oups cannot obtain

~ - access to legal or social jubenge cgurt records for re-
~'~search .purposes. The Federal®:Youth Corrections Act .

_ "pf‘ohlbxts the, disclosure of juvenile court records except in-
six - gpecified clrcumstances, none- of whxch cover re=

L searchers.’sf_ s :

- State Law

However, under state law the result is: o‘

’:-"_'_ent. The Department of Justice




" searcher access which requires the tourt to’ find thag, p‘ev

. .
ress urpose f research, or evaluative or statistxcal
activit es, p ant to ‘an agreement with a criminal
justice agency. oh
Further morkg, 17 states now make express pbov;sxon
in their juvenile codes for access to juvefiile reco'rds for -
research or statistical purposes.'®® " However, most of .
those statutory provisions cover. only juvenile court rec~ -
ords, not police records.. Moreover, many of ‘these sta-
tutes require researchers to get a-court” order, d -théy
place restrictions on the researchers'. use of the data in
order to protect the anonymity of the. ]uveniles. Col-~ .
orado's . statute, for example, permits; records of. court -
proceedings to' be inspected, with -the consent of- the
“court, .by persons conductipg "pertinent. research' studies "
_}Essentxally identical- provisions appear . An. ’the Hawan,
- Idaho, Maine, Sout}‘rDakota and Utah ]uVemle codeSz oA
" ‘The Georgia statute provxdes ’that‘ th?e -court . may- - ,:I":"_),
permlt resejgrchers to. mspect ]uvem'le court réqords under . .+

-

atever usk and dxsclosure restrxc,tlons' e court deems *
proper. e
Indiana has adopted a detail

.wprovlsldn for/ 'e-w -

researcher's proposed safeguards are: adequate to" prot
the identity of each juvenile whose récords the geSearc}fel'v
' plans to review. . R K
.Some. of the’ ]uvemle codes prohxbrt» ese; chers'
_ access to :data’ which personally’ identifies juvehile: of-
fenders. I6wa's juvenile: code,’ for mstar\ce, sﬁafes tha¥
. access .to juvenile -court- ‘records’ ‘may e per. 1tted by -
court order to a researcher,provxded that " personal
1dent1fy1ng data shall be. dxsclosed to such a' ef'Son." R
. Mississippi's Youth Court - Act" has ‘an/idéntical pro—
vision, except tHat the dourt can releasejidbntifying data § -
if it is convinced that thlS xs "absolutely:qssehtlal" to: tne
research purpose, - Wy :
' West Virginia's statute permxts the ;elease of ]uven- _
ile court records, and law enforcemen,t records, pursuant
to court_order to a person doing; ,tjes‘earch on the condition
~ that information . wh1ch would 1dent1fy any Juﬁemle may :
_not be’ dxsclosed e Rl _
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Other states permit researchers to have access onl

T they are :conducting research at the request of g stat)c, ’

\d

_agency.. 3_ﬂ‘h_,_,,‘,¥‘_iyg’%§t>atqt'e, for instance, falls ir'1.t\o this

* Also, as alredd@y-noted,. practically every state sta-
. tute permits juvenile oty to Issue orders making juven-
 ile'records available’ Wéth_a legitimate interest

_in the juvenile or In the, work’of. the ‘court ar 4he suvenile
- system. Although'no court opinions were found in which.
- researchers sought access under this type of pravision, a

al"d. N . . o . e
~ In summary, juvenile records, and particularly ‘ju-
- Venile court records, are expressly made available to

¢

proper research project may well hual,it’y under this stand-

researchers .in many states, subject to court~order and .

various restrictions to protect the ‘confidentiality of the -

-records and, in some cases, the anonymity of the juvenile.

_ Although researchers enjoy relatively. broad,access
-to juvenile datg, confidentiality restrictions, while im-
* portant to protect:juvenfle rights, may have a negative

impact upon researchers' ability .tg. do longitudinal re-.
Search about topics such as juvenile recidivism and career -

crime. Researchers ‘wishingto do this kind.of work must
strike a deal with several juvenile and!adult pgencies and

. .must get their dpproval to link juvenile and‘adult records. =

B The, researcher must'then be able to actually link an-

individual's juyenilg
states that makéy

nile .data available td researchers

v

searchers compl

tratjve and physical separation of juvenil&: and adult

»

and- adult records--no easy task in "

iderftifiers. Not ‘Surprisingly; re-
Hthat juvenile . justice:.confidentiatity.
and privacy standards, together. with the’; e%‘gl, admtnis-". "

"record systems, makes longitudinal juvéﬁile}'n@é@qﬁh?e)g"

pensive and difficult, if not impossible,?** -
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Ir' N ’ ,.:': C ‘ : ~ 
?}? L .«Af‘,?.; " Chapter Six . ‘
" DISCLOSURE OF JUVENILE RECORDS To  “
- - NONCRIMINAL JUSTICE ORGANIZATIONS, . -

" THE MEDIA AND THE PUBLIC

.

' This chapter deals with disclosure of juvenile justice -
data outside of the juvenile and criminal Justice systems,
Sharing juvenile data within the Juvenile or, to d\l

/ extent, the criminal- Justice. systems is not- though!t to-
‘‘label and stigmatize juvenil® offenders. . However, dis- ,
closures outside of these. 3ystems, according to- many
observers,. stignatizes- thé‘l‘r‘;juvenilen and imperils his
chances for rehabilitation and reassimilation. -
. Despite pressures to Telax juvenile. confidentialityz -

~ the basic rule continues to be that juvenile pecord infor-
“mation- cannot " be disclosed outside of the ojuvenile and’
. criminal ‘justice systems--except to record subjects and
. _to researchers. -Federal courts are flatly prohibited. from
__ making such disclosures. Furthermore, the Department of
Justice, Regulations prohibit many state ‘and local agen-
cies from disclosing juvenile data outside of the systems, {
unless expressly authorized. to dg. so by federal or state -
‘law.. And the law in most stites’ not only fails to--- -

authorize such disclosures, it of&gn expressly prohibjts .

them. o 5 CoorETe L R .

_ The ‘second section of this:-chapter- idelt LMD se: - .

factors which, notwithstanding the basic_rule.irl_‘.v {iq&n-

tiality described above, foster ‘the disclosurgo N%

_data to..non-juvenile .or criminal justice agpk g&",‘;_ he.
~ section- identifies four potential sources for M i:fisclo~:”

- sures: (1) police agencies which are not covelfédiby . $he:
Department: of Justice Regulations:or by state confiden-
tiality provisions or which'arenot in-full compliance with -
-these authorities; (2)-the courtsy'pursuant to their power
to re_leas_e’,_"data,,upon’petiti“on,- to parties with a "legiti-y
mate interest” in the data;.(3) the juventle himself; and (4
most, importantly, new provisions in state statutes whigly. 'y

make. juvenile adjudieation or charging information ‘cofi=* i

cerning serious offenses available to the publie.. S ¢ o
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The availability -of juvenile data over the last ten
* years has been subject to two diverging trends: ~ a .
decrease in permissible, selective disclosures based upon
~ «;police. agency discretion; and an increase in across-the- .
‘board public disclosures based upon statutory publie rec- 4
ord provisions. - . - : ‘ ' :

Féetors that Make Juvenile Data Confidential 7’ .

In general® juvenile record information, both law.
enforcement and particularly court records, is not avall-
able to_governmental non-criminal justice agencies, pri-
vate organizations, the media or the public. Federal law
flatly prohibits the disclosure of juvenile court records -

~ held by federal courts to non-criminal and non-juvenile
. justice agencies, private employers, the press or the
gk public. . In fact, the Federal Youth Corrections "Act
“.;%cts federal courts that if the inquiry is "related to
~‘an hpplication for employment, license, bonding, or any
- yeivil right o privilege," the court's response "shall not be
. "different from responses made about persons wh%have
" . never been involved in a delinquency proceeding.™ **™
ff«{%k The Departinent ~of Justice Regulations prohibit
*. .those state and local eriminal justice agencies which are *
| .covéred.by. the Regulations from disclosing juvenile ree:
ord information. to any non-criminal justice agency "unless
a statute, court-arder, rule or. court, decision s ecificall
. authorizes dissemination of juvenile records.” (emphasis
: added?’,,{.‘, 5 B % o
_ Statu’teq,-i.gv several states make.juvenile delinquency '
. adjudication information availablé to the public; however,.”’
© apart from these public record provisions, few if any
- states or localities have adopted atutory. shemes which -
-~ specifically authorize the 'discloérefof juvenile records to"
: re of the state juvenile

“non-criminal-justice agencies.: _
- codes expressly. authorize dissemination of juvenile record. -~
information to governmental- nofiyeriminal justice agen- -
cles.®7, "At most, it'can be argued that the juvenile **

_statutes in.a few States contain-broad language’ which
arguably covers governmental, non—c;iminal justice agen-
' . s }f i " .
e -" Ko :
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cles. Delaware's stuiuto, for example, authorlzes dissem-
ination to "other courts and publie agencles," and North

- Carolina's code permits the "necessary sharing of Infor-
~ matlon among authorized agencles." Furthermore, not

one juvenile code authorizes the dissemlination of juvenile
record Information to private employers, the medla or any

other private group.

e
Court decisions or orders authorizing or compelling .

.disclosure of juvenile record information to non-criminal

justice agencies, private organizations, ‘the ‘medja or the
publlc are rare. In fact, most courts that have dealt with
the juvenlle record disclosure issue have emphasized that
if the juvenile justice system's purpose s to rehabilitate,
then juveniles must be spared the stigma that comes from
disclosure of a juvenile record and the attendant exclusion
of juvenile offenders from educational and employment

. .opportunities.'®

~ In"Monfce-y. Tielsch, for example, the Washington

#®upreme Court, while refusing to- expunge juvenile rec-’

.
.
LI

"-tial from employers and society.

&

=
<
*;

ords, declared that these rocords must be kept céhfiden-

19 '"Thié-'sa.lutal‘y_goal;-.-s;rgahabi;i_;_atibn] cannot be
- - accomplished-if ‘th&-atrest ‘mechanism serious- -

». _;r‘,.;-{';'.*—iyi‘-'_impedesa"the3-f?cdéﬁpational, or educational

:~opportunities ofthe ‘youth, that are to be .
s %erved‘ by the juvenile justice system,"?3?

The Court in Tielsch cited a’ "pdig'nant example" of .

the mijschief that-tmay be caused by‘the-misuse of juvenile

- State community had recently fired its Chief of Police on

the‘basis of "their discovery of the Police Chief's "rela-
tively ancient" juvenile arrest record., .. R
- The Cqurt held that: = " e /
FRE) 15"«};.’ ) __.._;-,_-J»‘,..{___ ~$;~ . .
" "In accordgnee With~ghe;; principles of \ funda-
mental fairness implieit in oup;institutions of

<) " juvenile justice, it is my best judgment that

information relating to arrests not leading to

gl '

-arrest” records:  According to ‘the Court, a Washingtorr .



conviction of a juvenile may not be released
undor any circumstances to prospective em-
ployers or non-rghabilitative educational insti-
tutions." e

In many states the juvenile code not only makes the
juvenile record non-public, but in additlon, in an effort ko
further assure confldontiality, It authorizes individuals
- with juvenile offenses to deny that they have ever been
- arrested or detained or otherwise had contact with the
juvenile justico system.'®! v ‘

Pactors that Encouragg.thc Discldsure‘of,-iuvu'\ne f)qta

tlality safeguards, many observers still express.the view
t a; juvenile record information-is relatively widely avail-
ablé to private employers, the press and the public.: The
President's Commission on Law Enforcement and the ~
Administration of Justice,for example, worried that

}‘ Despite these statutory and court imposed confiden-

- although juvenile justice records are supposed to be

confidential by law, "in practice. the confidentiality of
thesé recagds is often violated."’£? The Supreme Court,
- as noted.earlier, has cynically:obiserved that the claim of
“juvenile justice . secrecy" :is "mitté¥thetoric: than real-
ity.ried. . B NN S T SRR
. Howéber, much of the concern about the availability
of juvenile justice data stemmed from the fact that in the
late 1960's and. early 1970's police departments in many.
states enjoyed more or less complete discretion to dis-
seminate juvenile justice data. At that time the juvenile
"codes in 'many states” réstricted the dissemination of
juvenile coddt records, but ndt the dissemination of juven-
"ile records held by law enforcement agencies. Thus, in-
1967 the Supreme Coyrt could clainT that police & encies
had complete-diseretion to reledse, their.juvenile data: and
routinely. exercised their discretion_for the benefit; of
employers and otherérivate deciglonmakers. -
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"Of more importance are pollce records. In
most states the police keep a complete flle of
juvenile 'polloe contacts' and have complete
discration as to disclosure of juvenile records.

~esln some jurisdictions information concernlhg

" Juvenlle police contacts Is furnished private
emplo‘yers a3 well as government agen- .
cleg.nTé" oo L

A In 1970 a New York family court even stipulated to ",

- the~fact that private, investigators in New : York could
- readily “obtain police juvenile arrest and detention
data.!®® During the same period concerned commenta-
tors decried the easy availability of police" juvenile. rec-
Ol'ds.*"? - »j.f,‘,gfj Y SO A i A : '

. However, the extént of this discretion has been
curtailed in recent years both by the enactment of ‘state

statutory standards covering police records and the publi- #

cation.in 1976 of the Department of Justice Regulations

‘ ,,%roh biting police agencles which have received LEAA
. smoAf#s in support of their. information systems from

Ay

ﬁlygid.i'sclosm& Juvenile record data to non-criminal’ Justice |

_agencies. Today, roughly one~-half of-the police agencies,
E""(j*"-includlng virtually all large agencies, are bound by the
%’“‘Depart'mentw Justice's regulatory prohibition against
- public disclosure of juvenile récordvdata. Furthermore, a
significant but unknown portian of{the remaining police
agencies age prohibited from discl juvepile datato
“the public by state éand local statutgs, or8lnances and _

. regulations. -~ - ., e -
R severtheless,’ it is probably still true. that ‘police -
recordd about juveniles jﬁ more ap\ to be available than
.court records. This availability, is based on the fact that -
police agencies in some jurisdictions still enjoy discretion
‘to release juvenile data‘and’on the unquestioned failure of
some agencies t4 'bé™n full compliance with the Depart- _

- ment of Justice Regulations or applicable state law.

.
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“Certalnly, & number of studies and commentators have
pointed the finger at police agencies as the culprit for the
disclosure and "leakage" of juvenile justice data.'*” To
the extent that police juvenile records are, in faot, more
readily available than court juvenile rocords, a particular
{rony results because police juvenile records often do not
contain a disposition and are otherwise less likely to be
complete, accurate or up to-date.’® .

In addition to police discretion, three other factors
may contribute to the public avajlability of juvenile
justice data. First; most statutes give juvenile.courts
discretion to release information to any party with a

~ megitimate Interest.," A survey done in the mid-1860's -

" reported that juvenile courts were barraged with requesty
" for records from omployers,. the, military and others.
Some of these courts reportedly routinely granted such

' requests. ' -

"Every court Investigated reported a steady
<influx of records requests. A few judges have -7

employed their discretionary power to estab-

lish a flat tule of refusing to release record

information to anyone, but in most areas it Is

. routinely released to:the. military and some-
.+ -' times to private employers as well, "6
Gl ey o T
* However, this clajm is now altnost twenty years o
and does not appear to represent current practice. No
evidence was found that the military or private employers
or any other segment of the public routinely seek or
obtain.céurt orders for access to juvenile data under the
- Wegitimate interest" clause found in most state juvenile

#S‘fés terest” clause found in most state Juve
=7 A second factor often cited as ifstrumental in
~* permitting the release, of “juvenilé record information to

NP ETLI

“employers, the military, licensing- boards and certain
other private sector décisionmakers of seeking such data
from the -juvenile himself. One court described- the
phenomenon as follows:

90 .
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-, ippi, Nevada, New Jersey and Pe
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"At fresem this legislative policy of confiden~

tlality suffers eroﬂon. in practical terms, by

the omnipresent inquiry 'Have you ever been

-~ arrested? This question gppoars on practiocally

.. avery application for employment, college ad~

misslon, business license or other undertaking
opoen to young persons, Indeed some employers L

often require a prospeotive employee to per-

- mit actual inspection of his juvenile court files

so that the employer may make his own check

of the juvenile's history. More often, however,

employers and others will simply reject an

application from anyone who admits to the

fact that he has beeon the subjeot of juvenile

court proceedings.!” o

Of course, as not_ed earlier, many state codes permit
& juvenile to respond to such questions by denying the
existence of his record, particularly if the record has been

Sealed. Furthermore, the growing sensitivity and sophisti- ,;

cation of employers may have led to a decrease in at least

overt efforts by employers to determine if applicants

have juvenile justice records. . ‘
The third factor is clearly the most important and

Seems to be increasing in importance. A number of state -

Juvenile codes expressly provide that certain Juvenile

Justice data is public. As noted earller, over ‘the last ten .. ]

elaware, Georgia,- Mississ-
lvania, have ymodified
their juvenile codes to authorize the nublic release of the
names and delinquency record information of juveniles
adjudicated delinquent, In all of these states the juvenile

years -seven o

must either have a prior record or be fdund to have. . .

~committed: a serious offense before the public disclosure

is triggered. v : -
_ In addition, a number of. states make juvenile arrest
or charging data public. “Fferé téo, the public disclosure

provision is triggered only by arrests for serious offenses. "
- Maine's statute, for example, admits the general public to
- Juvenile proceedings involving homicide or certain serious

A
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offenses, and alse. provides . that all- records of these

- proceedings are publia, - Indinna's juvenile coda states that
‘records of proceadings Involving offenses that would be °
adult crimes are open to the publie. . o
: lowa's code Btates that records of juvenile proceed-.
ings Involving chargea of delinquency are public recorda
unless’ the public was excluded from the proceedings by
court order.," Missouri makes juvonile records publie if the
offense charged-is equivalent to murder or to a class A
folony; Montana if the offense would be a felony; and New
Mexico . if the juvenile has previously been adjudicated
delinquent. - )

Statutes in Nebraska and Washington go even fur-
ther. Regardless of the seriousness of the charge or the
adjudication, Nebraska makes all legal court records pub~
lie. Only social records remain confidential, - Similarly,
Washington's statute states that legal records of juveénlle
courts shall be open -to public inspection until sealed, :

In summary, juvenile record information, while not *
readily available outside the criminal and juvenile justice
systems, Is -also not entirely secret. Juvenlle fustice
statutes custonfarily prohibit the public disclosure of
juvenilo  court recdrd Information except for several
states which make records of arrests-for serious offenses
or records of adjudications for serious offenses public. In
addition, in some Jurisdi¢tions, police juvenile records
may be more ayailable than court records.

. The availability of juvenile record data over the last
ten years has been sybject to two divergent trends. On
the one hand, police discretion té -disclose juvenile data
has been restricted. On the othem hand, statutory. provi-
sions have been adopted in, meny states. which make
adjudication” data and/or arrest®data about serlous of-

\ enses publie.  The ultimate effect ‘may not change the
_otual amount of juvenile data which is disclosed. How-
ever, the system has become more.formal and selective;
and discriminatory disclosures which tend to occyr when
police discretion is inyolved have been replaced by more
uniform disclosures “of qualified data to:all members of -
“the public. - y
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FART YOUNR

L JUVENILR RECORD, CONFIDENTIALIFY
- /AND THE MEDIA'S COURTROOM ACCHSS

‘o AND PUBLICATION “RIGHTS
~« . This part of the report deals with (wo media issies
which shirply affeet juvenile justice récord confldential-
{ty: “the modla's access lo juvenils court ;:roveedlng? dnd
the medla's rlght to pubilish the names of juvenilgy who
arg arrested or convieted, ‘ Y
- - Theré are two chaplers in this part. Chapter One
discussas the media's right and opportunity to attend
juvenile court proceedings,  The chapler covers both
statutory and constitutional standards, and finds that the
media does not have a. constitutional right to attend .
Juvenile court procuvedings, However, some states and
courty now perimit'the medin 10 attend, particularly when
Juveniles are tried for serfous offenses. .
Chapter Two discusses the statutory and constitu-
' tional standards which apply.to the medin's publication of
the names and photographs of juvenile arrestees and
offenders. In some states, the. medla {5 authorized to
publish -suchggnformation if the juvenile Is accused “or
~ convicted of "a scrious offense.  Morcover, .a recent
- Supreme Court decision holds that if the media obtains a
juvenile's name from a public or lawful source, a state
cannot prohibit the media from publishing that e
without running. afoul of the medin's First Amendment
. rights, . : :

¢
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_\ . C"hapterOne .f .

MBDIA ACCES TO JUVENILE COURT PROCEEDINGS

. Increasmgly, statd statutes or ]uvm\@\gurts are
permltting media representatives to attend juvenile court
proceedlngs, with the admonition that they not publish the
- juvenile's name. However, in cases where juvenilés are
_charged with serious offenses .the media may be admitted
without publication restrictions. . [

- In the absence of a statutory or admmlstratlve _
‘guthorization to attend a proceeding, thie media cannot

_argue, that it hes a right of access based upon the

~ Constitution. Howevel, juvenile deferidants may have a
constitutional right to .ingist upon an open proceeding. -
Juvenile defendants probably do hot have a constltutlonal'" 1
rlght to ulslst upon a closed proceeding. o

Stat,utorysquards ‘_ o §( | /

' Traditionally, the public and the media have been
"excluded from attending juvenile court proceedings. In .
many states thxs exclusion has been based upon express:
language in the juvenile code. New Hampéshire's statute,
for example;™ expressly permits only the parties, witness-

. es, counsel,-the county attorney, the attorney general and
~ persons w1th offlclal dutles to attend Juvemle proceed~ :
ings. - : : £ Y
However, recently more- Juvenlle courts have been
willing to admit the public and the meggdia. Thirteén state
statutes now expressly authorize the medlia to attend /
juvenile proceedings, with the caveat that the media is
not, permxtt@d to reveal the 1dent1ty of the aécused’
juvemle. 171 /

Hina few states the juvenile code permlts the publlc,
1nc1ud1ng the medla, to attend juvemle proceedings wi X

" out restrictions ofi subsequent dissemination or pubhcaﬂ
tion. Customarlly, these prov1s10ns only apply 1f/ the
/
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youth is charged with particularly serious conduet which
would be a felony if SOne by an adult. For example,

. *Mainé's statute excludes the public from juvenile proceed-

" ings as a general rulé,-but not if the juvenile is charged . .

. -with an offense-that, if committed by an adult, would be

_ classified as a serious homicide. Delaware's statute also

* opens juvenile proceedings to the public if the offense .
charged would be a felofiy if committed by an adult. )

.. In most other states’the openming or closing of the

-proceeding is left entirely’to the judge's diseretion. In ‘a

few of these states the juvenile code sets standards to

.guide the judge's determination. In Iowa, for instance, the -

statute allows the juvenile court on its own motion, or on -

the motion of any party before the court, to exclude the
public from™the hearing if the court determines that the
jpossibility of harm to the juvenile outweighs the public's
- interest in having an open hearing. «Even if the hearing is,
ordered closed the court may, admit these persons-who"
have a direct interest in the cage or in the. work of this
court."! 72 - Surprisingly, courts which have ' interpreted
. similar language in the juvenile/codes in’ Minnesota :and
. California have held that the news media_has. a "direct
interest" in the proceeding.!”® ,In% similar and. equally

odd vein, one state, Illinois, excludes the general public

from juvenile proceedings, but pefmits the media to

attend.!”* S , .
PR / & . CoL ‘ .

» .Constitutional Standards * "+ ' . .

The extent to which constitutional standards may,
‘compel a closed or %pen juv n»ilef.hegling is still in some
doubt, at least as regards the juve ile's right , to insist

" updn an vpen or clossed hearing. -However, there is little -
doubt as to the absence of constitutional rights for the -
public and press. The Supreme .Court's decision in
Ga.nett v. DePasquale makes clear that the.public and
» the press do ot have a constitutional right to insist upon-
an open adult criminal proceeding.'’®!Presumably, the
public's and .the media's «constitutional arguments for
opening a juvenile hearing would be even less persuasi‘ye.
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A By implicdtion the Supreme' CoGtt has indicated that . -
it would have no difficulty in uphelding a juvenile court .
.decision to close its proceedings. ' In Oklahoma Publishing’
Compariy v. District Court in and for_OKlahoma County,
the Court upheld the conStitutional right of %‘he media to
publish the name of-a juvenile which th¢ media obtained:

. by attending an open hearing.}”® Hot;veve'r,a the Sflpreme, -
Court implied that the juvenile: court could have teadily *
and legally closed such a hearing, theréby preventing the -

_ media from obtaining the juvenile's.name. - - 7 o

The juvenile's constitutional right.to.open or close a -~
hearing.presents & more difficult question. In erimigal ¢
trials the .courts have held that’a defendant has a:near

- absolute_right to insist upon' &.publie trial,-and a qualified .

. right to insist upon the closing of the proceeding if closing
the proceeding will help to -assure a fair trial.!?” How-- «
ever, the courts dre split as to whether & juvenile
defendant’ g;an' insist upon opening ‘a juvenile proceed-

' ing.”° 2 At least one court has reasoned:that. a juvenile's” "~ *

“demand-for an open proceeding is merely a misguided

. atfempt to attract attentlon.'’® = .. oo T T

(. To date, the courts have mot issued an opinion: on
‘constitutional groundsg concerning a juvenile's. right to -

» close a proceeding to\the public. In ‘all likelihood this

" would be considered a matter ‘for state diseretion.. In"-
Gault, the Supreme Court indicated that-the states have '

~ wide digeretion to-establish. disclosure policiés regarding

s

juvenile records and proceedings.®° ;

«|
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= ' MEDIA PUBLICATION :
. OF mronnwnoﬁ ABOUT JUVENILES 'y

N Ix N - . . . . . . .'
. ‘ ¢ * . ’ ’ '- -

Thls chapter dlscqsses the statutory and constitu—
tional standards which apply to the media's publication of.
the names and ‘photographs of Juvemle arrestees ‘and

soffenders. In many states the-media is statutorilyprohib-
ited from publishing such information. In g few states the .
juvenile code fakes theé name of the juvenile publie if he
has been convicted of a serious offense or; more: rarely, if
he has been charged ' with a serious offense. |
., A 1979 Sypreme Court decision imperils many of the -
state non—publication statutes because 'it. holds that the
media has a First Amendment right to publish the ‘name of -
any juvenile if )t has- lawfully obtainedxthat data.

_Stntuto(yStangards o LR et N
: The Federal Youth Correctlons Act and a number of "
state statutes expressly prohibit the media's. publication
of information concermng juvemle offenders. The federal
law states. o ) PN »

n[N]either. the. naime nor the pietdre of any

juvenile shall. be made public by .any medium

of public information in conneetion with a

jUVemle delinquency proceeding n181 ,
 New Hampshire's statute: contains a strict publica-_
tion prohlbition which includes a crimlnal penalty. - :

"It shall be unlawful for' any newspaper to . )
,publish, or any radio or telévision station to .
broadeast.or make public the name or.address

'or any other particular information serving to _
identify any juvenile -arrested, without' the = -
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- express permission of the court; and it shall
be unlawful for any néwspaper to publish, or .
any radio or television station to make public, ~ g
any of the proceedings of any juvenile court."

. ‘South Carolina's statute provides ‘that the name ,or..
picture of any juvenile shall -not be made public by any-, .
newspaper or radio of television station without court, -
approval. Wyoming's statute similarly states that law. .
_enforcement - records concerning juvehiles may not be - .
* disclosed. for newspaper publication -without the written -
consent of the court. ' And South Dakota's law -provides..
that there shall be no publication, broadeast (or~gther =
publicity) of the name, picturé, residence, or identity.of
- ény juvenile, parent, guardian or witness unless specific-

4

ally permitted by court order. ©~ -. L
. In a number of states the juvenile code permits the
media to publish the name of the juvenile offender, in the
event of serious or ‘repeat offenses: Indeed, as noted .
earlier, statutes in seven states now make<the name and
juvenile history data of serious juvenile offenders public
information. Alaska's stdtute, for example,, statés that
~ the name éand picture of a juvénile may be published if he
is adjudicated for a second time for an offense that would
be a felony if. committed by an adult. Virginia's.law.
provides that, if the public interest requires, the wcourt
may release the name and address of & juvenile adjudi--
cated for an,offense that would be a serigus felony if."
committed by an adult. Delaware's statute cOvgls arrests .
rather than adjudications and provides that if“ehug‘/enile is
arrested for an offense classified as'a felony the clerk
“shall release the name of the child and the names of his
parents upon request by a responsible representative of =
public information media." ’ . 4 v

Constitutional Standards. ~ ~ * -~
A 1979 Supreme Court decision indicates that state
and federal statutes which prohibit the media from pub-
lishing the names of juve\ille offenders_in all eircum-,
oo ~ : : :

.
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stances fdy be unconstitutional. In Smith v. Daily Mail - =
. Publishing ‘Com. pany, the ‘Supreme Court’ ruled unggisti- ;-
Yfutional a Webt Virginia statute which made it a crime for-;

a newspaper to publish, without ~written approval of a -
“juvenile couft, the:name of any youth chéarged 8s'a™- "’
juvenile offender.'®? The Court said that where the .
media had lgwfully obtained the alleged.] enile offend-

er's nam¢; /it was a.violation of the First mend¥ment's
right of ‘i -free press to prohibit thg. publication of the
juvenile's hame. R N

~ Smith involved a\14/year-old bgy. who fatally shot a
‘classmate in the janior high scool of & small West Virginia™

- communjty. The juvenile assailant fled from school and , (
after & 3-hour searqh' was returséd to school handcuffed.- T,
The press learned the name of the assailant from- eyewit- 3 7
nesses. A local newspaper  subsequeéntly published the -~
x)y‘s,‘}’name_ and his pictureson the front page. Grand jury .
thdictments were returned for violation of West. Virginia's -
juvenile ariti-publication statute and the newspaper de- . -
fgqjied,\cjting.its_‘?irst Amendment rights. ©

¢ - .

‘The Supreme Court recognized the state's interest
_in preserving the dnonymity of juvenile identities but said. .
‘that this interest is outweighed by the First Amendment's -
interest‘in assuring the right. to publish truthful informa= °
: tion.. The Court emphasized that "state action to punish
“publication of the truthful information can seldom satisfy.
Joonstitutional standards."'®® - o
7. It is important to emphasize that SmitH is a publica- .
*tion case, not an access case, In other words, nothing in
Stith or any other Supreme Court decision gives the press
or the public a constitutional right of ‘access tg court
. proceedings or.records.'®* Therefore, the state is free to
.‘close its juvenile ‘proceedings and to make confidential
juvenile: records,or qther. information emanatidg from - -
juvenile proceedings. All that Smith holds is that-if the »
juvenile information gets into the publi¢ domain or i:fk"\f
otherwise .lawfully obtained by the press,, the states *
- cannot. constitutionally prohibit the press" subsequent pub- o
lication of this data.}®s = o
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In summary, if a state wishes to preserve Juvemle .
offender ‘anonymity and confidentiality, Smith makes it
'1mperat1ve that the juvenile court, and the' police take

~ steps to insuré that Wvenile information is not inadvef-
-~ teritly made availablé to' the press or the fpublxc, and

‘ 1mperative that the juvenile‘~court :upon taking jurisdie-
: ,tlon, issue orders prohibitirig Qwe public's access td -and use
of any iflentifying: information about the juvemle whlch is
generated by the court proceedings.




. " PART FIVE _ "~
. THE DEBATE OVER* THE-CONFIDENTIALITY
OF JUVENILE JUSTICE RECORD INFORMATION

- There are almost as. many views abouf juvemle .
justice secrecy and conhfidentiality as there are partml-
pants in this debate. And, as a practical matter, most

participants--from ju emle social workers at one pole to ~

newspaper reporters 4t the other--advocate a moderate
approach  which balances confidentiality' and pubhcxty
interests. However, for the sake of contrast, we-discuss:
‘the competing positions from the perspectlve £~ the
.opposite sides of the spectrum.,

‘Certainly it is true)that opponents of trict or
absolute confidentiality for juvenile justice records have
become increasingly vocal about the need.to relax exist-
ing confidentiality statutes.!®® Predictably, proponents of

- striet confidentiality argue with equal vigor that confi-

dentiality is essential for both the juvenile and soci-
ety. 27 This pdrt of the report identl.fies both the "pro"
and "cQn" arguments regarding juvenile justice confidenti-
alxtyu here are three chapters to this part. The first
chapter identifies four arguments gupporting confidential- .
ity: (1) publicity "only "rewards" criminal cofduct; (2)
. publicity traumatizes erring’ juveniles; (3) publicity de-
prives  juveniles of opportunities for employment and
other beriefits, and (4) publicity is inherently unfair.

' e secohd chapter identifies two arguments which
suppo the relaxation of confidentiality: (1) publicity
_ promotes public safety; and (2) publicity promotes over-
' sight and supegvision of the juvenile justicé system.:

~ The third. chapter identifies the basic questions
raised by the juvenile confidentiality debate.: Without
trying to provide answers to those questions, the discus-
slon’ suggests the direetion'in which the policymaking
process inay be moving

w
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~Chap'ter\Qne N - ",.
’ /
ARGUMENTS IN SUPPORT OF CONFIDE

\
I
I
|
. . . | ]
Proponents - of confidentxality identify a number 0 T
interests served by confxdentiahty--and most of ‘thes
interests, in turn, serve the traditional goal of the juven
ile justice system. One interest arguably served bz
closing juvenile justice proceedings and safegUardlng th
" -confidentiality ot‘ﬂyvenlle justice records‘is to prevent
the "rewarding" ‘apd reinforcing of juvenil misconduct
which arguahly occurs when juvenile offenders receiv
officlal publicity and acknowledgement : \’ :

Publlcity Rewards and Reinforccs Crimma% Conduct
Many social workers eqid juvenile court workers, foﬁ
vexample, oppose open juvenile procecdings out of fear |
.that this glves thé juvenile an audience before which to\ ‘
-"show off."*8® Some researchers have also argued (hat! |
" publicity reinforces a juvenile -offender's "tough guy"\
image; provides needed. recognition; and actually kn— ]
‘creases the juvenile's status amorg his peers. Thus, it s
argued ‘that publicity encoura;;cs tho juvenile to commit
. further acts of dcllnquency. ; :
The djfficulty with thig theory Is that it 1s just\
b that--a There is no empirical support for this
theory ajid lndecd ‘it is the sort of theory that 'may not be
susceptiffle to emplrlcal validation, One commentator .
sumined up emplrical attempts to validate this hypothesls
by concliNing, "Empirical rescarch attempts .to support -
‘the labeling hypothcsis have boon‘inconcluslve."‘ o .

- Publicity sugmaumi and Labels Juvenile orfondom
‘ Many proponcents of juvonllo confidontlality also .
Arguo, somowhat Inconsisteutly, that publiclty, mthor

. 10s




than rewarding juveniles, may actually traumatize and
scar them so that emotionally they are'-{ess susceptible to
efforts_at rehabilitation and assimilation into the main-
stream of society.!®! ‘These proponents claim that pub-
licity dramatically affects a juvenile's self concept and
that a juvenile's self concept determines whether or not
he wilk become delinquent.'®? This theory also lacks
~empirical validation. ) : ,
- The closest thing td. an empirical validation of the
trautma theory is found in the work of two psychologists
- who investigated the effects of publicity on an 11-year-
old juvenile offender.'®’ The psychologists worked in
cooperation” with the juvenile's father, his attorney and
the juvenile ¢ourt judge over®an eight-month period in
1976. During that time more than 40 separate ncwspaper
- articles .appeared about the boy. The boy's name was
published in a number of the articles and onc article
contained his photograph. Sevecral of the articles referred.
to the case as that of the "11-ycar-old boy" or the "black- -
boy -who shot a railroad switchman." One articlc was
headlined "Young Slayer Found Delinquent."  *

The psychologists concluded that frequent publicity
made the boy fearful and confused about his peer's
‘reactions, and distrustful of his father. The psychologists
“did_not find .that thc boy's sclf pereeption changed as a-
rosult of his public labeling as ‘a "slayer" and "criminal."
However, they did find that his feelings of dependency

and vulnerability incrcased.!®" C
< Somec critics of confidentiality respond that if publi-
city in fact harms juvenile offenders, therc is a salutary
effcct to this becausc -it acts as a dcterrent against
* juvenile crime. Juwveniles arc scrved notice that their
criines will result {n unwanted publicity.!®® The New
‘Jorsey Supreme Court rccently cndorsed. the view that
publjcity for juvenile offenders may be desirable beeause,
‘of ifs decterrent offcet. In State of New Jersey in the
Interest of B.C.L.,'?® the Court was called upon to apply.
Now Jersoy's new Jjuvenile justice code. It provides,
among other things, that juvenite adjudication data about
.serious offenses {s publie information unless the juventle

»
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“court decides to.withhold the data for "good cause." In
this case the Court refused to order the withhalding of
information about a 16-year-old's conviction for arson and
extortion because' the Court found that the publicity's
alleged harmful effect on the juvenile's rehabilitation was
outweighed by the public's interest in disclosure. " The
‘Court_concluded that this public interest "embraces...
'the possible salutory effect of publicity on deterrence of
the affected juvenile and others'."*?’ R .

Other critics argue that ‘publicity has no positive or
_negative effect on'the juvenile crime rate. They point
out that prejudice, poverty, alienation, ablise and neglect
create the type of environment in which juvenile crime is
likely, and Indeed inevitable. Since juveniles who become
involved with:the juvenile justice system either return to
-the environment that breeds this crime or go to. a
correctional institution with juveniles from similar envi-
" ronments, publicity is irrelevant.!** .

Publicity Makes it Difficilt for Juvenile Offenders to

Obtain Employment and Other Valued Statuses

Although prd;;oncnts of cohﬂdentlamy 'maSI; some-
times concede that reasonable men ¢an disagree about the
effect of publicity on a juvenile's self concept and behav-

4

{or, they steadfastly maintain that there can be no -

argument about the effcct of publicity on the behavior of
employers, creditors, licensing agencles and pther decl-
sionmakers., Both common Sen$c and & relatively large
body of empirical data Insist®that publicity and the
availability of juvenile justice record information stigma-
‘tizes the juvenile and makes-it much harder for him to
_obtain a job, join the military, got credit, obtaln licenses,
or otherwise participate constructively In soclety.!*?

v Justice Rhenquist's concurring opinion in Smith v.
Daily Mail Publishing Co., cmphaslizes the longstnnding
and accopted view that scorecey aiid confidentlality In the
juvonile justloe system Is bonoficial; Indoed nocossary,
because, -among other things, "exposure may causo the
.Juvenile to lose employment opportunities.” -~ Justi¢e

~
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Rhenquist argucq that secrecy is "designed to pmtd‘:&t the
young person from the stigma of his misconduct and Is
rooted in the principle that a court concerned with
juvenlle affairs serves, as-a rchabihtativd and protcctlvo.
agency of the state."

In this regard,’ record dxssemination pohcles are
thought .to .be far more irapcrtant than policies regarding
. publication ~of contemporaneous juvenile offender infor- -
mation. Onc commentator expressed this'view as follows: -
_"Those interested in “the background of the juvenile--
cmploycrs, licensing agencies, t &.‘ "apmed forces and cdu=.
cational institutigns--seck out cumulative records of the
individuef's pas& eonduct} rather than spccmc, isolated
news reports. n

Critics of juvenile justice conﬂdcntiallty contend
that even if juvcnile offenders are stigmatized and there-
by find it. more difficult to -obtain iobs and othor valued
resources or statuses, this turns out to be irrclcvant
‘because juvenile offenders are so unlikely, rcgnrdlcss of
- confidentiality or publidity, to be rchubllitated. g‘hey
. argue that after all these years of insisting upon secrecy
and confidentiality in order to help rehabilitite juvenile
offenders, onc<thing is crystal clcar--juvcnlle o{fcndcrs
are seldom rehabilitated.

Indecd, -the iuvcnllc recldivism re tc--howcvcr lt is
measured ngd whittovoer - its exact ,dmot nt--significantly
exceeds the adult recidivism rate.2?? “Thus, eritics con-
tend that if confidentlality is nocessary and proper only,
or at least primarily, because it promotes rehabilitation
and If rehabllitation turns out to be illusion, then there is
litle .reason to worry about maintaining confidentiality.
One commentator has expressed this argument as follows:

"Traditionally the closure of juvenile court

hearings is- promlwd solely upon the contribu-

tion of nanonymity townrd the ultimate rehabil-

itation of juvenile offenders. Absent the un-

derlying justification of cchabilitation, there s

no interest in closed juvenile court hear-

ings. 20" -
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-Publlcltyis Unfair toJuveniles e _‘
@ o .
i‘vo tes - of juvemle justxce confldentmhty'also .
ar ue that confldentiallty\for uvenile records and pro-.
ceedings— even .if not warrante® based on-the principle of = -~
fehabilitation--is- warranted based .on “the  prineciple that .
juveniles are not eriminally - responsible for 'their actions.. .
.They point ‘out that juvenile offenders are immatire and” - *
are not cons1de,[ed capable of exercising adult Judgment '
Juveniles are' not . considered ~competent to/enter. into -
bmdlng contracts; nor a’re °they thought+cap le of exer- . . '
cising the judgment to vote. Thus, it is both [illogical and
~unféir to expose a juvenile's mlsconduct to the full ga2e .
of soclety or to hold juveniles. publicly accountable for
~their failure to exercise mature and proper Judgment o
.. Proponents of ‘confidentiality also emphasize that]'
the dissemination of' informatlon about a juvenile offender
not only harms:‘and stigmatizes the juvenile--it also
~harms and stigmatizes his family.?°® ~ Obviously, it is
“hargh and unfair to publicly embarrass the innocent par--
ents and s1b11ngs of-a.juvenile offender.
. To these argumen s eritjes of confidentiality re-
"spond that as the. juvenile justice system moves closer to
a eriminal model and away from a non-culpability model,
Juvenile offenders will come ‘to understand that they are
: crlmxnally reSpons1b1e for their misconduct and that they
thereby\ waive - “their right to anonymity and prlvacy.
They will also come to understand that the adverse
effects of publicity and dissemination of their record are -
part of the punishment. Critics maintain that claims for
confideiitiality and "fairness" made by juvenile offenders
and their families, are simply outweighed by the societal .
interests served by permitting expanded publicity and,"
dxssemlnatlon of Juvemle offender information.
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: \ Chapter Two
. ! R _ ’ : o '
, ARGUMENTS IN SUPPORT OF PUBLICITY "~

-

R , .
‘ g EREENE .
_ Crities ‘of confidentiality not only claim. that argu- -
"ments which support confidentiality are unpersuasive, .
they cite a couple of positive, societal interests served by:.
the publie availability of dnformatien about juvenile ar-.
restees and offenders. - _ ) o
Pyblicity Promotes Public Safety ™
Proponents - of publicity argue that publication of
inforrhation about- juvenile oft(enders is important because
‘it serves society's valid neetl/for identification of danger-
ous. offenders.* They urge that in an era .when criminal |
. acts, including serious criminal acts, are frequently cefn- |
mitted by juveniles, it is critical that the public is'assured -
that those offenders, whatever their age, are identified _
and punished. ‘. 7 ¢ C -
" As long ago as the mid-1950's, ,newspapeggedi orials
"campaignedy for public identification and punishment of
juvenile offenders. A %

-".Sthe kid who prowls the: ci\x’with ‘a 'loaded
- gun doesn't even deser’ve a first‘break. At 14,
"' he can kill you just as though he were 40. We
+  think [the juvenile court judge] serves no
_ useful purpose by t_rinPg to keep Tulsans from -
\" *  learning the names olf those youngsters who
“.. 'have E}one forth to rape or who are equipped to.
N kil S -
~ - Crities of existing confidentiality, strictures contend——
that a relaxation of secrecy is necessary in order to warn -~ '
employers, educators and others who may entrust respon--
-siblities to or deal with juveniles that a particular juvenile

Vo111



_ dangerous According to this view, Juvenile jus-
tice authoriti#s afe too often. e¥ncerned*wjth the welfare

~of the juvea} e at the expense of societal safety. ‘As one

.juvenile court judge has observed, "The juvenile justice

gystem's | Pirst responsibility is to' society, to promote :
voluntar . compliance with society's rules, to safeguard
the publ 210

he New Jersey Supreme Court's 1980 opinion in the
case /eaptioned In_the Interest of B.C.L., made exactly
this/ point. "The gravity of the offense can also be a

- sufficient warrant for disclosure... Implicit in the public's
récognized right to be informed is its ability to have the

_information necessary for its security."?!?

' The late Jd. Edgar Hoov?r put it more bluntly

;m? be unsu:thalg for certain duties, of mail be violen/

"Are we. to stand idly by while fierce youngv
- hoodlums--too often and too long harbored
* . under the glossy misnomer of. juvenile delin-"
quents--roam; our streets and desecrate our
communities?"

LR . S
_ B ' \
Recent happenings in "juvenile crime shatter
* the illusion that soft-hearted molly coddhng is
the answer to this problem. nz12

Proponents of confidentiality argue that there is no
empirical evidence to suggest that the avail,abil,ix; of
criminal history data to employers, educators or others
promotes public safety. Indeed, the ‘only empirical data
about the effeet of such availability indicates that it
results in the closing of employment, educational or other -
opportunities to offenders. ‘When these doors’ are- closed,
offenders are more likely, not less likely, to return to -
criminal and anti-social conduct, thereby increasing, not
decreasing, the danger to society. . .
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Publicity Promotes Public Oversight of System

A number of Qbservers of the - juveniie justice pro-.
cess, including jurists, also- worry about the effect of
juvenile justice secrecy on the public's right te.evaluate
the juvenile system's performance and their .faith in this -
- performance.- A New York State appellate court, for
‘instance, admonished juveniie courts against closing ‘their .
proceedings on the grounds that the community’s need to
scrutinize juvenile justice activities outweighs considera-
tlons about the effect of publicity on a juvenile. 1
"Whether P lie' exposure deters or rewards -
the young &ffender has been debated. In
either case, those "considerations should be
subordinated té the commumty's need to-ob~
‘Serve the workipngs of its justlce system with
regard to- accusations of major propor-’
tions,"213" . \ .
.n) \

The critics also argue that unless the press can use a
"juvenile's name in a story the press will have compar-"
atively little interest in covering Juvemie justice matters.
And'if the juvenile justice system is:sheltered from press

"We cannot heip but notice thaft the chiidren's v

‘cases appealed to this court have often shown’ )

much more extensive and fundamental error

than is generally found in adult eriminal cases

and wonder whether ‘secrecy is not fosterlng,'

attitude of casualness toward the law in.

children's proceedmgs n21lh

Critics of secrecy in JUVeniie proceedings and confi-
dentiality in juvenile records also argue that a climate of
secrecy handicaps juvenile justice and juvenile welfare
agencies in 'coordinating. their activities--notwithstanding
that these agencies are the: customary champions of
confidentiality and are customarliy exempt from 1ts strice-
tures.
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"From the schoolroom to the lﬁ)llce precinet,” * .-
. frzm the courtroom to the juvenile jail, se= .
" creécy so pervades the system that.even offi-
cials who ougltt to be informed about & child's

v

_eriminal conduct are kept in the dark."3!3

To these arguments:. proponents of confidentiality
respond that oversight ‘of the juvenile justice system-is.
« not dependent upon the’ disclosure of personally identifi-
able information. Provided that the public and { ed

. representatives ate sufficiently interested in-tfie juvenile
~ justice system, there are ample opportunities/for review
- and oversight. ' ' -
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ESSENTIAL ELEMENTS OF THE POLICY DEBATE-, |

—

e v : ‘.
Cy . -

'I‘he foregoing dlscussion demonstrates the complex-
ities iri the debate over juvenile juStice confidentiality.
Although. there is a danger in over simplification, this
debate seems’ to turn on three basic and extremely
difficult issues. . .

1.

2.

What kind of confidentiality and disclosure
pohcy is most likely to have a positive effect

-

on juvenile offenders' future conduct, and does o

.. the effect depend upon the age of the juvenile
" or the extent and nature of his juvenile rec-
ord? Assuming that everyone's goal is to
‘reduce juvenile recidivism and increase the

chances that juvenile offenders will become
constructive members of society (i.e., will be

rehabilitated), the key question is whether
- confidentiality or disclosure..promotes- this
goal.

Probably disclosure policies have little
measurable: impact upon rehabilitation and

- thus we should look to other factors in setting

dxsclosure poliey.

How'much does the public (or, segments of the
publie, such as ecriminal justice agencies; li-
censing boards or employers) need to know
about specific juvenile offenders in order to
assure the public's physical safety or. confi-

dence; ‘and how much ‘needs to be known to . -

assure society's ‘efficient economic operation;
or the effective administration of juvenile and

‘eriminal justice, or productive statlstlcal and

longltudmal research.

115
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Here too there'are no dispositive an-

\' - -pswers. Certalnly part of the answer (8. that
. there needs tobe diffgrent disclosure pojicles °

3 for different segments of the public, depend~’
' - . ing upop the eriticality and nature, of each
group's need for juvenile record data and their
" accountabllity and reliability in handling this
<y 7+ data. Y T

~

3. Regardless of the practical effects of confi~
dentiality or .disclosure on juveniles or on
~ soclety, is it fair and proper for soclety to
publicly brand a young person_on the basis of
his misdeeds? Many observers still hold the
view that it is both unfair and improper to..
" publicly stigmatize children for their mis-
deeds--so long as the juvenile is younger
-rather than "older" and so long as his misdeeds ,
are not continually repeated or are not of a
violent or heinous nature. o N
~ While the debate over these three issues ,is sure to
rage for many years aheatd, the shape of emerging policy
may already be visible. Extreme positions are being
avolded in favor of a more balanced approach which
encourages the, selective -disclosure of juvenile. justice
data in certain defified circumstances. : :
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Eldtted omclals, justlce protosslonafs /courts and
other institutions of our socipty are: contrib gﬁng to a re-’
evaluation:oft juvenile justice ntormat«l ¢pollcy. The.
tenet that juvenlles who cém f crl;nes é ¢ not cuipable,
is being challenged -as the pyiblic's s
well being is.Increasingly ‘thre

“In ‘eriminal behavior,” Theytesult sv,lt ély to be a more,
formal process of jlvenile/fifstice i g ‘shift in attltudes
about the contldentla,‘ " 5/,':-*} gGords from these
proceedings. = /. s e

As prosecutor re
particularly. ol qr !

-

s
At/ , ,g.;ﬁ e to treat juvenilea;'
¢ f;jlr,e,‘,},_v“ more like adults who
gt 7 431 P! {" ences In.policies which
distinguish. '; bAVesk 9 these groups will blur.

Policies « b,‘,qt‘hi' Aot 5. 3 gbout the handling "of
quen}lfe/"é-zq ) Xa pAforaeMenty judiclal and ‘corrections
ageneigs: lj egin Ao res q cc}mparable policies in the,

adult. process.; T j. hafletige;to policymakers in the years
ahead,; then*,a,.fv «5,be;"- to identify and preserve those -
qualities’ ‘of Infdffmation policy which protect juveniles’in
a way that x:e,ﬂe]pts the prmciples and character of ‘the

socléty. ..

, ,tb succeed, information which does “not .
4necessarily»/ lifferentiate behavior when an adult from

‘behavior: ﬁ na jruvenlle._ These initiatives are combining .
wnth’the,v/other forces we have explored to frame a new

véfﬁle justice mformation policy for the nation.

|
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'We uge the terms "juvenlle. justice record Information",

v "Juvenlle justice information," "juvenile .Information,"’
"juvenile justice data," and "juvenile data" to mean [nfor-
.matlon about, a particular juvenile maintained by law
enforcoment ‘agencles, courts or -other governmental
agencies concerning the apprehension, prosecution®or
adjudication.of that individual in connection with a juven-

ile delinquency proceeding or the equivatent.

Except where the context indicates otherwise, this Report
uses the term juvenile to refer 'to an individyal 18 years of
age or younger. ' v ‘ :

The Federal Youth Corrections Act defines a "juvepile" as = |
a person who has not attained his'18th birthday, 18.U.S.C.
§5031. The juvenile codes in 39 of the ‘states set 18 as the -
maximum age for juvenile court jurisdiction. The remain-
ing states set the maximum at 17 or 16. See; Reports of
the National Juvenile Justice Assessment Centers, Vol.
L, p. 125, Office of Juvenile Justice and Delinquency
Protection (1979). - S E .

2See the discussion in this Report beginning on page 17 and
concluding on page 26. ,

, 3’I‘ﬁis report, although éomprehensive, is by no means
exhaustive. ° Research for .the report centered on” three
sources: (1) -secohdary materials, primarily legal but
including some non-legal; (2) statutes; and (3) case law.
_The repart's observations about agency practice must be .
qualified in that no empirical resedrch was done for this
report and the literature review. was heavily biased in”
favor of legal materials. L ' T

“Eldefonzo, Law Enforcement and the Youthful Offender,
John Wiley & Sons, 3rd Ed. (1978) at p. 147.
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$1d, and, se?e. Mack, "The Juvaullé Court,” Harv, L. Rev.,
73; YU, TUB (1909).

' «State v. Guild, 5 Halat. 103, 10 N.J.L.R. 163 (1826). Seo,
- Inre Gault, 557 U.S. 1, 80, Harlan J. concurring. ‘

1Eldefonzo, supra, note 4 at p. 147,

¢"The Juvenile Court," supra, notg 5§ at p 107, . . .
| s Eldefonzo, g_qgél_. note 4 at p. 49.
10In re Gault, supra, note 6 at ‘pp. 25-26 (1067); and see,

Tiights and Rehabilitation in the Juvenile Courts,"
Colum. L.Rev. 67: 281, 282 (1967). L

T1In re’ Holmes Appeal, 109 A.2d 523, 525-(Penn. 1954).

“Seo; e.g. 18‘99 1. Stat. $131; 1903 Calif. Stat. Ch. 33,

"~l!Gels. "Publlwclt‘y and Juvenile Court Proceedings," Rocky
Mpuntain L. Rev., 30:101, 116 (1958).. ’

18"The Juvenile Qourt," supra, noté 5 at p. 109.

15U.S. Department of Justice, Federal Bureau of Investiga:
tion, Crime in the United States (1979). ‘ -

1e1d.

E S

171ds . ’ B

18 National Institute of Education, Violent Schogls -;Safe
Schools: The Safe School. Study Report to the Congress,.
! Vol. 1 2-3, U.S. Dept. of Education 1978) as reported

» PP-
in the Attorney Geperal's Task Force ‘on Violent Crime,

Final Report, August*17, 1981, p. 82.
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V¥nSarious Juvenile Crime: Natfonal Patterns," Reports of
the Nitional Juvenile Justice Assessment Centers, OJIDP
(1079}, VoI, at p. §0. '

1 imming, "The Serious Juvenile Offanderi - Notes on an
Unknown Quantity," The Serious Juvenile Offender, Pro-
ceedings of a National Sympoalum, Ollice of Juvénile
Justice and Delinquency Preventlon (1977) at p. 15. :

21"The Characteristios of Juveniles Arrested and Adjudi-
cated for Serlous Offenses: Patterns and Trends." Report
of the Natlonal Juyenile Justice Assessment Centers,
OJJDP (1979) at p. 143, ‘ ‘ o

’

12,5, Scnate, Cémmmw on the Judiciary, §g{quY6uth

o, Fn

Crime: Hearings before the Subcommittee to Investigate
Juvenile' Delinqueney, 95th Cong., 2nd Scx. (1978), ,

23Gels, supra, note 13 at p. 120.
28 "gndfof Socr-ccy" supra, note 2 s ¢

.23 Delaney, \Juvenile Records and Confidentiality, unpub-
.- lished monograph, p.;5 (1977). _

28 Geis, supra} note 13 at p. 115,

, #7In Kent v. \United States, the Court said "there ay be
grounds for concern that the child recelves the worst of
both worlds: that he gets neither the protections accorded
to adults nor the solicitous\care and regencrative trcat-
ment postulated for childrlé?." 383 U.S. 541, 556 (1966).

28]d, at pp. 555, 561-562 (1966). - . 4

29The Court was assisted in the reform of the juvenile
justice system by the development of model juvenile
justice standards published by several groups, including
the Institute of .Judicial Administration/ABA Juvenile
"~ Justice Standards Project; The National Task Force:to
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Develop Standards and Goala for Juvenile Justice and
Delinquency Prevention; and the Natlonal Advisory Com=

, mittee for Juvenile Justice and Delinqueney Prevention, -
These model standarda and the teaching of ih@ Bupeéme
Court have been refleoted In revised and updated juvenile
codes In most states, = L , .

w

¥98upra, note 6 a'tpp; 33, :u.m (196'}). o o .

1397 U.8. 358, 361 (1970),

421 US. 519, 541 (1978), |

Nip McKelver‘v. l"cnnsylvnnlu. €03 U.S. 528, 550 (\19%1); the
Court rejected the unqualifled right of a juvenile to a jury

trial, in part on the notion that jury proceedings might
inject unwanted publicity. '

*In re Gallt, g;p_;g note 6 at p. 24 (1967).
315415 U.S. 308, 319 (1974).

¢1d, at p. 320, -

37430 U.S. 308, 311 (1877).

3 443 U.S. 97, 104 (1979),

M. at p- 104, g

"°§:_g', for example, In_re_Gault, supra, note 6 !’}!cp. 25; and -
- Inre Winship, supra, note 31 at p. 366. ‘

‘! Reports of the National Juvenile Justice Assessment
Centers, supra, note 19 at p. 212.

V2 Arjessohn, "Reeldivism Revisited," Jyvenile' and Family
Court Journal, Nov. 1981 at p. 63.
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‘INote, "Delinqueney Hgartnxﬂ and the First Amendment
~ Reassesaing Juyvenile Court Confidentiality Upen the
Demise of 'Conditional Aeces',® U, of Calif, at Davis 1.,
Rev. 131 123, 193-134, n., uaus‘m

*

“Aflefaohﬂ. supra, no(a 42 at p. Bl. '

"Pox. *"The Reform of Juvenile Jumcm The Child's mgm
to/Punishment,” Juv. Just.,, Aug. 1974, pp. 2-9; and Bee
discussion in The Herlous 3uvenile Offender, supra, ra, note
20 at pp. 178-TT0;

_ “$Hudson and Mark, "Summary and Conclusions,” The Ser|~
ous Juvenile Offender, supra, note 20 at p. 179,

*71d. at pp. 180-181.

~

‘tnStrict New Rules on Juvenlle Crlmg Adopled in Jersey,”
New York Times, July 24, 1982, p. 1

’ “ld. Howover. referonces to the New Jersey statute in this
repbrt, unless othdbwise indicated, are to the pre-~July,
1982 statute.

169gtriot Néw Rules,” supra, note 48.

Siappendix A contains an alphabetical listing of the statu-
tory gitations to every state juvenile justice code. Unless
othgfwise indicated, all references to state juvenile codos
ary to the statutes listed in that Appendix.

‘)‘\
on and Mark "Summary and Conclusions. supra, note
20 tpp 180-181. v

$n ’I‘LN.G v. Superlor Court of the City and County®of San
Francisco, 484 P.2d 981, 985, 986 (Sup. Ct. Calif. 19871)

the Court said that,

\

"In order to protect the 'juvenllc from the stigma of
criminality often attached to adult penal proceedings,
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the Legislature has esrefully avoided the use of the
terin “arrest™ for the type of detention to which the
‘Bolitioners were subjested in the present sase, Wels
fare and lnstitytions Code Bgotion 635 provides that
juveniles are not subject 1o ‘actest’ bul may oily be
taken into ‘temporary custody'”

tsegivenile Delinquentsi  The Police, Btaté Courts, and
Individualized Justice,® Harv. L. Rev. 781 "774, T76-177
(Pan 1968) g:\mg sea “Juvenile Police Recardieeping,
Colum, Human Rights L. Rev, 4: 461 (1972), '

s juvenile Delinquents,” supre, note $4 at pp. T78-119,

Y Coffee, "Privacy va. Parens Patriai The Role of Palice
Records in tha Sentencing and Surveillance of Juveniles®
37 Cornell L. Rev. 571, 581 (Ap, 1973),

T rJuventlo Dalinquw note 54 at pp. 778-770, ‘

M eoffee, supea noto 56 at p. 390 and Handler and Rosen~
heln "Privacy in Welfare: Public Amistance and Juvenile
Justice.” Law and Contemporary Problems, 31t 377, 305

(1968); - and_see, Monroe v. Tlelsch, T pP.2dg 350, 251
(Wash, 1974). -

9525 P.2d 250, 251 (Wash, 1974).

“*pernicola v. Keonan, 39 A.2d 851, 852 (Ct. of Chancery,
N.J. 1944) involving the creation of a fingerprint and-
photographic record of an adult.

271 A.2d 727, 728 (Supr. Ct. N.J. 1970). The courts reach
a different conclusion, howevef, when the organization
creating the "juvenile record” I3 a governmental agency:
other than a law enforcement agency or a courl. In
Merriken v. Cressman, 364 P. Supp. 913, 922 (E.D. Pa.:
1973), a Tederal district court held that a school system
could not collect and maintain personal information re-
garding 8th graders which supposedly identified potential
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dr abusers. The Court sa1d that thls violated the:
“children's constitutional right of .privacy and the school
could not show a reasonable connection between the
information being gathered and drug abuse prevention. .

GzNo. 70-2017 (s D. N Y. 1970)

" Coffce, s uEra, note 56 at pp. 571-—574. o RS

n

: "’18 U.S.C. ssoss ().

o5 Georgla permlts the flngerprintlng of juvemles only in*
.connéction with the investigation of enumerated serious
. erimes. Such fingerprints .are available only_to law .
enforéement offlclals, or upon court order; if the publie
interest requires, ‘and are not permitted to be sent to a -
state or. federal rep sitory unless needed for natlonal :
security purposes. - _ “ . '

. The Vlrglma statute permlts the flngerprmtmg of juven-
" iles who .are at least 13 years old and are charged with -
, offenses that would be felonies if committed by adults. If
no petition is filed or if the juvenile court adjudication is
favorable, the prints must be destroyed. If the juvenile is
adjudicated delinquent and is under 13 years-of age, the -
prints are destroyed. If a delinquent juvenile is at least
"13 years old, hisfingerprints may be maintained locally by
the law enforcement agency that tbok them, and if he is
at least 15 years old andfls adjudicated for'an enumerated
serious offense, the fingerprints may be forwarded to the '
state, Central Cr1m1na1 Record Exchange. * °
,“Attorney General's Task Force on \/olent Crlme, Final
_‘5' Report, August 17, 1982, Recbmmendatlon No. 58 at p. ;
82, . = -

. v

" 67 ngtriet New Rules" s ugra, note 48 at p- 1. E v

:.“Natlonal Court Statistlcs Prb]ect, Natlonal Center for

, State Courts, State Court Organization, 1980, Bureau of
Justhe Statisties, May 1982, Table 316%. o
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of Justice, Ta
Youth Crime (1967

“70]d., and see In re Galflt, sum"a,

1. —
71"Juveni_le'Delinquenté,"?-‘sugra, note 54 at p. '809,
72De1aney',_'sugra, noté 25 at p. 9. - |

73Virtually every state permits a juvenile court to walve its .
jurisdiction so that the juvenile can be prosecuted as an
adult. - Customarily, before the juvenile court can-walve

5 its-jurisdiction, it must be established that:’ (1) the child

" is at least 14; (2) there'is probable cause. to believe that -

. the child has committed a criminal offepse; (3) there are
no reasonable prospects for rehabilitating the child; and.
.(4) waiving jurisdiction is in the best interests of the child
and the community. Once in an adult court the juyenile

. and his records are treated just as an adult and his records
would be treated. ' o : :

¥

74Only a tiny fraction, well under § percent, of juveniles
. who are arrested are sent to &’ juvenile ' correctional
institution. Since so few juvenile offenders 'ever receive
the benefits of treatment in & juvenile institution, some
~ observers think that it is little wonder that juvenile
) ;'of%ﬁ;ders are seldom rehabilitated.” ‘
- 75The following provision from Minnesota's Juvenile. Code is
“: typical of the juvenile court record creation and mainten-
ance language found. in mary juvenile justice statutes..:
"The juvenile court judge shall keep such minutes and in-
such manner as he deems necessary and proper. -The court -
- shall  also keep an index in’ which files pertaining to
juvenile matters shall be indexed under the name of the
juvenile. After the name of each file shall be-shown the
file number and, if ordered aby.fthe’ court, the book and -
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. page of the register in which the documents pertaining to

_such file are listed. The court shall also keep a register

properly indexed in which shall be listed under the name

of the juvenile all documents filed pertaining thereto and

in the order filed. Such list shall show the name of the

document and the date of filing thereof. The juvenile
court legal records shall be deposited in files and shall

include the petition, summons, notice, findings, orders,

decrees, judgments, and motions and such other matters

as the court deems necessary and proper." ’ :

h . . .

~ 7% Delaney, supra, note 25 at p. 9. ‘ .

77 Altman, "Juvenile Information Systems: A Comparative
A sis," Juvenile Justice, Feb. 4974 at p. 5; see also, -
Czajkoski, "Computer Backfire on -the Ethical Mission of
Juvenile Justice," Juvenile Justice, Feb. 1974 at p. 24.

7® Supra, note 53 at p. 984,

) 7? Monroe v. Tielsch, supra, note 59 at p. 251.
*°Supra, note 6 at p. 11, n. 7. |

81 Cashman, "Confidentiality of Juvenile Court Proceedings: 5
A Review," Juv. Just., Aug. 1973 at p. 34. 4

%214, Rev. Stat. §15-578.A(6).
83See, Altman, supra, note 77 at p. 2.

8% See, Symposium, Juvenile Justice, Feb. 24, 1974 issue and
‘specifically Phillips "Experience -Acquired from the De-
sign and Implementation of PROFILE: Utah's Juvenile
Information:System™ at p. 12; Horvath, "A Non-technical
Deseription of the Michigan Youth Services Information
‘System" at p. 19; Griffeth, "'Orangg County Sheriff's

-~ Department Computerized Central Juvenile Index" at p.
30; and Corneilson, "Juris: A Juvenile Court Information:

- System" atp. 35. : , : S

P )

127




83Just as most jurisdictions label a juvenile arrest as a

"detention," most jurisdictions label a juvenile conviction

" as a "determination of delinqueney." In an effort to avoid

the stigma that even the term "delinquency" carries, some

states, such as New York, have dropped the term in favor

- of phrases such as "Persogs in ‘Need of Supervision"
(PINS). ‘ A

6618 U.S.C. §5038 "(a) Throughout the juvenile delinquency -

- proceeding the court shall safeguard the records from

disclosure. - Upon the completion of any juvenile delin-

__-quency proceeding, whether or not there is -an adjudica-

tion, the district court shall order the entire file' and

. .record of such proceeding sealed. After such sealing, the

court shall not release these records except to the extent -

necessary to meet the following circumstances: . '

_ (1)  inquiries received ffo_m"another court of law;

: N . - ) :
» (2) inquiries from an agency preparing a presentence
. report for another court; : -7

(3) inquiries from law enforcement agencies where .

the request for information is related to the

" investigation of a crime ora position within that
‘agency; - T

(4)  inquiries, in writing, from the director of a-
- treatment agency or the director of a facility to
" which the ‘juvenile has been“committed by the
court; ’ ,
- (5)  inquiries from-an agency considering the person
- for & position immediately and directly affecting
the national security; and - - a

(6)  inquiries from any victim of such juvenile delin-
' quency, or if' the victim is deceased from the
- immediate family of such victim, related to the
final disposition of such juvenile by the court in

12

accordance with section 5037."
o Co 128



8798 C.F.R.,§ 20.21(d).

88 Traditionally, the drafters of state codes and judges
_define and use the terms "seal" and "purge" in many
varied and inconsistent ways. In this report we define and
use the terms "seal" and "purge" as follgws. Except where .
. the context indicates otherwise, the term "seal" means to
prohibit access to juvenile history record information
- except to a party authorized access to the record by a
" court order. We use the term "purge" to mean to destroy,
blot out, strike out, or efface so that no trace remains.
Expunge is a synonym.- Destruction of personal identifiers
so that the record or entry cannot be associated with an .-
individual is also a form of purging. These definitions are
based on SEARCH Technical Report No. 27, Sealing and
Purg;ng of Criminal History Record Information® {April
1981). . R

8918 U.5.C. 5038(a). |
9018 U.S.C. §5021(a)b).
| 91606 F.2d 1226, 1244 (D.C. Cir. 1979).
_ 92ypited States v. Doe, 496 F.Supp. 650, 653 (D.R.i. 1980); .

United States v, Henderson, 482 F. Supp. 234, 242 (D.N.J.
1979) o o

to eliminate the social and economic disabilities which

accompany a criminal record. These same disabilities
exist when an individual has only an,arrest blotting his

or her record." ' . — :

"We have noted repeatedly that the Act was i_ht,ended\

93Sealing and purging provisions are a relatively new phe-
nomenon. According to one source, as late as 1974 only
about half of the states had adopted sealing. or purging
provisions. Altman, supra, note 77 at p. 6.
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. 9% pres, Comm. on Law, Enforcement and Admin; of Justice
. Task_Force Reporti uvenile Dellnquency and Yo
-~ Crime, at pp. 92-93 as quoted in Cashman, supra, note 81
at p. 34, , ,

\

951 the Matter of Smith, 310 N.Y.S.2d 617, 623 (N.Y. Fam.
. Ct. 1970). . e

‘96 owever, there is a disagreement among courts as to
- whether a family court, exercising its inherent authority
. to purge its own records, also has inhgrent authority to

reach police records. See, for example, Statman v. Kelly,.

- 264 N.Y.S.2d 1008 (N.Y. Fam. Ct. 1870), which held that a

~

Family Court could not order police agencies to purge .

juvenile records on the basis of the Family Court's inher-
ent authority. o o

3714, at p. 1014.
!

98Supra, note 91.at p. 1230. Uni
. Heller, 435 F.Supp. 955, 956 (N,D. Ohlo 1976) stating that,
"Absent specific statutory language the general power of
the courts to expunge is limited and will only be exercised

And see, United States v.

in extreme cases, e.g., where an arrest is unlawful; where

~ the arrest represented hQrassing action by the police or
where an arrest was prosecuted pursuant to an unconstitu-
tional statute." - - , ; :

99Henry v. Loony, 317 N.Y.8.2d 848, 851-852 (Sup. Ct. N.Y.

1971); S. v. City of New York, 347 N.Y.S.2d 54, 56 (Sup.
Ct.. N.Y. 1973); and see cases discussed in SEARCH
Technical Report No. 27, supra, note 88-at p. 7; and see,
Volenick "Juvenile Court and Arrest Records," Clearing-
house: Review 9: 169 (July, 1975). ‘

| 100494 U.S. 693 (1976).

1015ce cases discussed in SEARCH Technical Report No. 27,
supra, note 88 at pp. 10-11.

. (.:r“

130 }d

125



192 \onroe. v. Tellsch, supra, note 59 at p. 251 (Wash. 1974)}
and T.N.GQ. v. Su rior Court of the City and County o
San Franclsco, supra, note 53. ' . -

10318 U.8.C. §5038(aX1).

*10% Monroe v. Tielsch, supra, note 59 at p. 251.

1038¢e, Coffee, supra, note 56 at p. 595.
106506, In re Corey, 72 Cal. Rptr. 115, 118 (1st Dist. 1968).

1078,nra, note 33 at p. 550.

10814, at pp. 563564,

1109Coffee, supra, note.56 at p. 575.

110petersila, nJuvenile Record Use in Adult CourtvProceed-

ings:. A Survey of Prosecutors," J. ef Crim. L. and
Criminology, 72: 1746, 1750 (1981).

11118 U.S.C. §5038(aX1)..

112564 F.2d 1373, 1375-1376 (9th Cir. 1977). The Court
_pointed out that there is np legislative history to provide
guidance in interpreting the bare statement in the Act

. authorizing disclosure- in response to "inquiries received
from another court of law." Id. at 1375. The Federal
Youth Corrections Act also authorizes the release of
juvenile records: to "any agency preparing a presefitence
report for another court."” _ - ‘

1137 somewhat typical state statutory provision (except for .
the reference to access by the juvenile court) reads as
follows: - - :

1

.
"no adjudication;” disposition, or evidence from a ju-
venile procegding is admissible .against a child in any,
- eriminal or Qther action, except in subsequent juvenile
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procoodings: lnvolvlng the same child or as an aild to
sentencing In a later criminal proooodlng agalmt the
same person."

“"Alnbama, Alaska, Conneotlcut, Delaware, Dlstrlct of Co~
lumbia, Florida, Illinois, Indiana, Iowa, Kansas, Maine,
Massachusotts, Mississippi, Montana, Nebraska, New Jer-
sey, New Maexico, {New York, North Carolina, North
DaKota, Oregon, Pe nsylvania, 'I‘ennessee, Vermont, Vir-

glnla, Washlngton, st Vlrglnla and Wyoming.

.“’Alnbamu, District of Columbia, Illinols, Indiana, Iowa,

~ Maryland, -Montana, New York, North Dakota, South
Dakota, Vermont, Virginia, Washington, West "Virginia and
. Wisconsin. - _

116geq, for example, Massey v. State, 256'A.2d 270, 272 (Del.
1969); Neely v. Quatsoe, 317 F.Supp. 40, 42" (E D. Wis.
1970); and see several hundred cases reachlng this same.
conclusion cited at 64 ALR 3d 1201. -The only decisions
which reach. a different result appear to be a thandful of

- Illinois state court declsions also cited at 64 ALR 3d 1291.

1 ”wmlams v. New York, 337 U.S. 241, 243 (1949).

118144 A.2d 367, 369 (Pa. 1958).

113This provision has since been amended to expressly permlt
~ juvenile records to be used in adult sentencing.

120Sugra, note 118 at p. 371 wuoting Commonwealth V.
Jotinson, 35, A. 2d 312, 314 (Pa. 1944). . _ v
N\
1211d. at 371, quoting Commonwelth ex_rel. Czarnecki v.
Stitzel, 115 A.2d 805, 806 (Pa. 1955).

122Lan;e;e Ve State, 196 N.W. 2d 680, 685 (Wis. 1972)

1235e¢, State v. Flores, 511 P.2d 414, 416 (Or. 1973); Stock- -
well v. State, 207 N.W.2d 883, 88_9 (Wis. 1973) and the
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casos c¢lted at 64 ALR 3d 1291, 85 . B, Btat v. Corral

521 Pad 151, 183 (Ariz. 1974), ho‘dl that any lack ol ot
rights enjoyed by Juvenile ottendera is constitutionally
- {rrelovant to the use of the Juvcnllo roecord ln an -adult
sontencing procoedlng. '

ln muny respects the holding In this case makes more
sense than the rule that "tainted" convictions cannot be.
- used, if in fact courts are golng to accept, as the court in
Lange v. State did, mere detention recorda, without a
disposition,

: mm ALR 3d 1291, supra, note 116.
125353 N.Y.S. 2d 630, 832 (Sup. Ct. N Y. 1974).

lz“Howcver, a fcw state codes have adopted broad language
which potentially could be interpreted to permit various
-other uses of juvenile records in criminal courts. Dela-
ware permits the use of juvenile records by Mther courts
and public agencies." New Jersey authorizes use by "any
cqurt," and Wyoming authorizes diselosure to "another
court of law." Nebraska provides that Juvenile court
records may be made available to "eriminal ‘courts for
confidential use in matters pending before the court." "
-North Carolina law provides that the juvenile record
confidentiality provisions shall not preclude the "neces-
sary storing of information among authorized agencies."

- 127Davis v. Alaska, -s ugra}‘ note 35 at p. 319; and see
annotations at 63 ALR3d 1112 §4. Prior to Davis, the
general rule was that a juvenile record could not be
intfoduced to cross-examine or impeach a prosecution
witness. While there is some authority for the proposition
“that the rule survives even after Davis (by distinguishing
Davis in that the -witness in Davis was on probation), the:
better view today seems to be that a juvenile record can
be introduced to impeach a prosecution witness. In other -
- situations where the defendant has shown that fundamen-
tal fairness demands the Intrioduction of juvenile record

133

131




evidence, the tourts’have also acquiesced. For example,
State v. Brown, 334 A.2d 302, 394 (N.J. 1073) hold that a

de?cnaam' 2ould introduce a viotim's prior juvenile record
of assault In an assault prosecution, at least when the

: ) v‘lctlm had a juvenile petition pending or was on proba-
t On. 4 . ’ N

128500, cases annotated at 63 ALR3d 1112 §6} and see, State
v. Allen, 361 A.2d 5, 11 (N.J, 1976) which hold that a.
prosccutor could get access to a defense witness' soclal
records In order to determine whethg} to obtain a psychi-

atric examination of the witness.

11963 ALR 3d 1112, §5; and see, People v. Rhem, 271 N.Y.8.
2d 751, 757 (N.Y. Sup. Ct. 1966).

13063 ALR 3d 1112, S4(b); and see, State v. Cox, 327 N.E.2d _
639, 642 (Ohio 1975).

# 3! petersila, supra, note 110 at p. 1748.
13263 ALR3d 1112 §8. -

1335ee, for example, United States v. Chacon, supra, noté
- 112 at pp. 1375-76. , ‘

13%gouth Carolina's juvenile code, for example, authorizes a
defendant in a civil proceeding to obtain and use 'the
plaintiff's juvenile record if relevant; and see, State in_the
Interest of A.S. a Juvenile, 327 A.2d 260, 261 (N.J. 1974),

which held that a court could inspect the transeript of a

juvenile defendant's allegedly inconsistent prior testimony
in a juvenile adjudication. : ’

1331ndjana and New Jersey, for. example, authorize the
victim of a juvenile offense to use the juvenile records in

a civil action against the offender; and in Aetna Casualty
and Surety Company v. Barnard, 227 N.w.2d 551, 553

- (Mich. 1975) the Court held that insurers, as subrogee of
victims, could obtain police records of the juvenile of-
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/
fonders because the statutes limiting access to Juvenile
court records did not apply to pollee records; but aee,

- State of New Jersey In the Interest of 8.4'., a Juvenlle,
S A Nd N3, 875 (N.J. 1070), which held that a juvenile
adjudication transoript could not be Introduced in a
wrongful death actlon arlsing out of the same event,

where the juvenile offender was available to testify.
12418 U.S.C. §5038(a)3).

l"Cullfomla, Delaware, Distriot of Columbla, Florida, Indi-
ana, lowa, Loulsiana, Montana, New Jersey, New Mexico,
New York, North Carolina, Vlrgln!a and Washlngton.
Alabama. D!strlot of Columbla, Indiana, lowa, Kansas,
Maryland, Montana, Now Jersey, North Carolina, North
Dakota, Pennsylvania, Tennessee, Texas, Vermont, Vir~ ~ -
ginla, Washington and Wisconsin.

rs

”'23 C.F.R. Part 20.

sy ra, note 125 at p. 632 (Sup. Ct, N.Y. 1974), Sec also,
ﬁugan v. Police Department, City of Camden, supra, note
61 at p. 728; and Monroe v. Tielsch, supra, note 59 at pp.
251-252. ‘ ,

§gg, text at notes 82-84, supra.
u"End of Secrecy," supra, note 2.
“’Seo, Gardner v. Florida, 430 U.S. 343, 361 (1977),

But see, State of New Jersey in the Interest of D.G., a
Juvenile, 416 A.Zd 77, 81 (N.J. 1380), which -denled a
father's request for access to all records concerning his
15-year-old daughter. The daughter had been promised
that her social records would be kept confidential, and
material in those recorgs indicated hostility between the
father and daughter.
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4538 p.ad 37\5, 381 (Ct. App. Or, 1975),
1+618 U.8.C. §5038(e).

*TAltman, supra, note 17 at p. 7.

188gyoler and 'l‘cnne{. "Attorney Nepresentation In Juvenile
4

" Court," Journal o

amily Law 41 77, 86-87 (1064),

1+%3upra, note 27 at p. 561 (1968). J

139343 F.2d 278, 202 (D.C. Cir, 1964); and see, Joo Z. V.

Superior Court of l.oa AnLeYlea County, 4 «4C R
BSup. Ct. Calll. 1070), holding that the juvenile court
oxceoded its discretion In denying discovery to a juvenile
arrested for murder and assault. The juvenile sought
access to all his statements, admissions and conversations
with-police which he allegéd were necessary for prepara- ‘
tion of his defense; but see, In re W.R.M., 534 8.W.2d 178,
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prosecution's report on the juvenile which included psychl-
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" 18148 U.S.C. §5038(aX1/6).

15298 C.p.R. §20.21(d) and 20.21(bX4). It Is not clear
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Application of Lascaris, 319 N.Y.S, 2d 60, 62 (Sup. Ct.
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'133Supra, note $9 at p. 255,

s

16014,

161See, for exnmplé, T.N.G. v. Superior Court of City and
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Record,” State Bar J. 40; 818, 826 (1963).

71"Delinquency Hearings," supra, note 43 at p. 124 n. 5.

17Yowa. Code $232.30 (1979). -

179 re R.L.K., 269 N.W.2d 267, 2689 (Minn. 1978); Brian v.
Superlor Court, 20 Cal..3d 618, 623-26 (1978).
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of Ceiminal Histoey Information: Privacy and the Medla,
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Islands v. Brodhurst, 285 F. Supp. 831, 836, 837 (D. Vir.
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: : ' T -
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Judges J. 15:29 (1964). And see, Supreme’ Court -Justice
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